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 Avoiding Malpractice in Family Law
Scenario

Ann and Andy want a divorce. They have two children, Reggie, a 19 year old 
college student, and Raejean, a 15 year old high school sophomore.  They seek legal 
advice of their old friend Mr. Rogers. 

Ann and Andy have been married for 18 years. Ann, whose parents died before 
her marriage to Andy, became independently wealthy several years before the marriage. 
As a result, Ann and Andy signed a prenuptial agreement. 

Andy was in the military for fifteen years before he became owner and CEO of 
Portland Make-It-Right.  Ann and Andy own a nice home in Portland, which is one of 
their primary assets.  Andy has good life insurance benefits with Portland Make-It-Right.

Ann and Andy know Mr. Rogers from Andy’s work at Portland Make-It-Right.  
Mr. Rogers was in-house counsel for the company, until recently when he branched out 
on his own and opened his own law practice.  Ann and Andy used Mr. Rogers last year as 
their “family attorney” to prepare their estate plan.  

During a recent tennis game, Andy mentioned to Mr. Rogers that he and Ann 
were having problems and they were considering a divorce.  Andy asked Mr. Rogers for 
information about the divorce process, and for a few basic tips. 

A few days later, Ann called Mr. Rogers and made an appointment with him.  
This will be Mr. Rogers’ first divorce case.  Ann brought her sister Sylvia to the meeting. 

Ann and Sylvia were on-time for their appointment with Mr. Rogers. When they 
got there Mr. Rogers was not there, and his receptionist and secretary did not know where 
he was, or when he would be there.  Ann and Sylvia decided to wait for Mr. Rogers.  He 
finally arrived one hour later.  He rushed through the interview with them.  He never fully 
explained why he was late, and never apologized for keeping them waiting.

Mr. Rogers spoke with Ann and Sylvia at the same time. 
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QUESTIONS AND ISSUES 

(**Note: All resources noted with two asterisks are either new or updated since the 2009 
CLE presentation.) 

1. Does Mr. Rogers have the experience to handle the case? What if Ann came to 
Mr. Rogers after having worked for several months with another domestic 
relations lawyer?

ISSUES FOR DISCUSSION:
When and how to associate counsel 
Mentoring programs 
Case & client screening
Do’s & Don’ts for using listserves 
Pitfalls of transferring files from one attorney to another

RESOURCES FOR QUESTION 1:
** Outline – “How to Develop a Successful Practice and Avoid Legal 
Malpractice,” by Barbara S. Fishleder.  

Articles, “20 Family Court Paper Traps, Part 1 and Part 2,” by Multnomah 
County Circuit Court Judge McKnight, In Brief, (August and November 2008) 
(www.osbplf.org)

Oregon State Bar Lawyer to Lawyer Service. This offers an informal mentoring 
network for lawyers. Resource Lawyers with experience to share are listed 
according to areas of expertise and geographic location. The Resource Lawyer 
offers a free 10-15 minute consultation or a “take me to lunch” hour. For more 
information about being a mentee or a Resource Lawyer, call OSB Referral and 
Information Services at 503-620-0222, ext. 408. 

OSB Oregon New Lawyers Division New Lawyers Resource List. This is a list 
of more than 400 new lawyers that are willing to speak with other new lawyers 
(and law students) about changing practice areas or provide an informal 
mentoring experience. For more information go to
http://www.osbar.org/onld/lawstudents.html.

** Mentoring Programs. The OSB has created a mandatory New Lawyer 
Mentoring Program for new lawyers. For more information go to 
www.osbar.org/programs/mentoring/index.html. The Multnomah Bar Association 
has a voluntary mentor program for new lawyers during their first six years of 
practice. Program registration is in the fall of each year. For more information call 
the MBA at 503-222-3275 and speak to Kathy Modie. 

** The Oregon Judicial Department (OJD) web site has forms specifically 
designed for family law cases. Visit http://courts.oregon.gov/ojd/pages/index.aspx,
click on Court Forms, then select Family Law Forms from the pull down menu. 
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** The Oregon Child Support Program of the Department of Justice has child 
support guidelines, a child support calculator, a parenting time calculator, and 
many more resources. Visit www.oregonchildsupport.gov and click on Child 
Support Professionals at the top of the page. 

** OSB Family Law Section web site, www.osbfamilylaw.org, has statutes, rules, 
case law, and other valuable family law material. 

** The Oregon State Bar CLE Family Law 2011, was presented April 29, 2011.
To order, go to http://osbarcle.org/PDFs/catalog.pdf.

** Multnomah Bar Association offers Annual Family Law Update (March 20, 
2013). To order, go to www.mbabar.org.

ABA Family Law Section books. The American Bar Association Family Law 
Section has a wide array of books relating to Family Law practice. Visit 
www.abanet.org/family.

2. Assume that Mr. Rogers didn’t talk to Ann and Sylvia and only talked to Andy.  
Assume that Andy wants Mr. Rogers to represent him.  Can Mr. Rogers represent 
Andy? Should he? 

ISSUES FOR DISCUSSION:
When does the attorney-client relationship begin?
Filing a co-petition – is it ever advisable?
Pitfalls of representing friends 
When to check for a conflict of interest
Entering declined clients’ names into your conflict system 
Resources available to help you improve your system – Professional Liability                        

Fund Practice Management Advisors 

RESOURCES QUESTION 2:
** Professional Liability Fund Practice Management Advisor Article – “Tips, 
Traps and Resources, Conflicts of Interest,” In Brief, February 2009   

OSB Formal Ethics Opinion 2005-148, Conflicts of Interest, Former Clients: 
Representing One Spouse in Dissolution after Joint Estate Planning
(http://www.osbar.org/ethics/toc.html)  

OSB Formal Ethics Opinion 2005-86, Conflicts of Interest, Current Clients: 
Representing Husband and Wife in Bankruptcy, Wills, Dissolution
(http://www.osbar.org/ethics/toc.html)

Practice Management Advisors of the Professional Liability Fund  

3. Mr. Rogers spoke to Ann in the presence of Sylvia.  Does this present any 
problems? 
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ISSUE FOR DISCUSSION:
Waiver of attorney-client privilege

RESOURCES FOR QUESTION 3:
ORS 40.225 – Evidence Rule 503: Lawyer-Client Privilege

(www.leg.state.or.us/ors/040.html)

4. Assuming that Mr. Rogers spoke only with Andy (and did not prepare Andy & 
Ann’s estate plan), what kinds of things should he review in his initial interview? 

5. Mr. Rogers does not like paper much.  Mr. Rogers doesn’t use fee agreements or 
engagement letters.  Is there a problem?  Mr. Rogers doesn’t like to ask for money 
either. Can he take the case on a contingency fee?

ISSUES FOR DISCUSSION QUESTIONS 4 & 5:
The intake interview process
Preparing the client
Confidential dissolution questionnaire 
Gathering information from client, documents needed from client 
Using fee agreements and engagement letters

RESOURCES FOR QUESTIONS 4 & 5
PLF domestic relations practice aids. To download, go to www.osbplf.org. Find 

the loss prevention heading on the left side of the page, then click on Practice 
Aids and Forms. Then click on Domestic Relations.  

PLF sample engagement, disengagement, nonengagement and retainer 
agreements can be found on the PLF web site: www.osbplf.org. Find the loss 
prevention heading on the left side of the page, then click on Practice Aids and 
Forms. The engagement and retainer forms can be found under the following 
categories: Disengagement Letters; Nonengagement Letters; and Engagement 
Letters. 

Article – “Are You Getting Paid for What You Do?” by Dee Crocker, In Brief,
June 2005. (www.osbplf.org)

Article – “Make the Right Match” by Beverly Michaelis, Oregon State Bar 
Bulletin, July 2008. (www.osbar.org/publications/bulletin/08jul/practice.html)

** Article – “Leave a Paper Trail for Good Client Communications” by Sheila 
Blackford, In Brief, August 2009. (www.osbplf.org)

** Article – “Effective Billing Can Make a Difference” by Dee Crocker, In Brief,
March 2010. (www.osbplf.org)

** Article – “Fee Disputes and Binding Arbitration – Impact on PLF Coverage” 
by Roger Westendorf, In Brief, June 2009. (www.osbplf.org)

OSB Formal Ethics Opinion 2005-13, Fee Agreements: Contingent Fees, 
Domestic Relations. (http://www.osbar.org/ethics/toc.html)
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Fee Agreement Compendium, published by the Oregon State Bar, 2007. 
Available on OSB BarBooks online library at (www.osbar.org.) 

6. Assume that Mr. Rogers did not talk to Andy and he is just representing Ann (and 
did not previously work on Ann and Andy’s estate plan).  Assume that Ann brings 
to Mr. Rogers’ office a marital settlement agreement that Andy and Ann “worked 
out” and Ann asks Mr. Rogers to be a “scrivener.” 

7. Assume that Mr. Rogers did not talk to Ann or Sylvia and is just representing 
Andy (and did not previously work on Ann and Andy’s estate plan).  Assume that 
child custody is an issue and Andy is very worried about money.  He feels he has 
none and that Ann is trying to “get more than her fair share.”  Andy makes it very 
clear that he does not want to pay for a private custody evaluation.  In fact, Andy 
tells Mr. Rogers he is sick of fighting and wants to just let Ann have whatever she 
wants of the assets, custody, and visitation.  What steps should Mr. Rogers take? 

ISSUES FOR DISCUSSION FOR QUESTIONS 6 & 7:
Where does a lawyer’s responsibility start and stop?
Role of attorney when your client doesn’t want to try to get what he/she is 

entitled to
If you are sending a letter that documents file or repeats what is said in a 

meeting with client, can you bill for it? Should you? How?
Role of attorney when your client has unreasonable expectations 
Getting to settlement
Limited fee agreements
Importance of documenting files 

RESOURCES FOR QUESTIONS 6 & 7:
Sample letter to Client – Phyllis Foolhardy (client who is acting against advice 

of his or her attorney).

Article – “The Ethics of Unbundling” by Helen Hierschbiel, Oregon State Bar 
Bulletin, July 2007 (www.osbar.org/publications/bulletin/07jul/barcounsel.html ) 

** Article – “Unbundling in the 21st Century” by Beverly Michaelis, Oregon State 
BarBulletin, August/September 2010 
(www.osbar.org/publications/bulletin/10augsep/practice.html)

** Article – “Unbundling Legal Services – The Latest Twist” by Beverly 
Michaelis, Oregon Law Practice Management,
(http://oregonlawpracticemanagement.com)

Sample limited representation fee agreement, Form 10-1, Fee Agreement 
Compendium, 2007 rev., OSB BarBooks online library (www.osbar.org)
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8. Assume that Ann and Andy have a prenuptial agreement.  What relevance does 
this have in negotiating a settlement? What if Ann and Andy have a postnuptial 
agreement.  What relevance does this have in negotiating a settlement?

ISSUES FOR DISCUSSION 8:
Pre and post nuptial agreements 

RESOURCES FOR QUESTION 8:
**Article – “Pre and Postnuptial Agreement Tips and Traps” by Joshua Kadish, 
In Brief, updated November 2012  

9. Andy has substantial life insurance available through his employment.  Assume 
that Andy will maintain the life insurance as part of the divorce settlement to 
secure his child support payments, naming Ann as a beneficiary of the life 
insurance policy.  What steps should Mr. Rogers take? Assume Ann has retained 
her own attorney.  What steps should Ann’s attorney take to protect Ann? 

ISSUES FOR DISCUSSION 9:  
Life insurance procedure
Protecting your client in the event support obligation is not met. 
Can you include something in the judgment that binds the insurance company or 

bank? 

RESOURCES FOR QUESTION 9:
Relevant statutes: ORS 107.106, 107.810, 107.820 

**Avoiding Life Insurance Malpractice in Oregon Dissolution Cases 

** Sample Life Insurance Language

** Amending Life Insurance Obligation

** Letter to Life Insurance Company 

** Sample Letter from Insurer Acknowledging Notice

** Closing Letter to Client

** Sample Judgment Language – Beneficiaries

**Tupper v. Roan, 349 Or 211, 243 P3d 50 (2010); 

Kennedy v. Plan Administrator for DuPont Savings and Investment Plan, 129 
S.Ct. 865 (2009) 

Seim v. Soriano, 94 Or App 67, 764 P2d 591 (1988);
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Beware! Automatic Beneficiary Revocation Law Not Effective for ERISA and 
Federal Life Insurance and Retirement Benefits, by Clark B. Williams, see 
resources for questions 10, 11, 12 of these materials. 

10. Assume that Andy has a substantial military pension that is presently not vested 
but which will vest in two years based on his continued participation in the 
military reserves.  Is this a marital asset? What other issues does a military 
pension raise? What needs to be done? 

ISSUES FOR DISCUSSION:
Traps in dividing a military pension 

11. Assume that Andy has a substantial 401K Plan through Portland Make-It-Right 
Company, what questions should Mr. Rogers be asking? What needs to be done?
What if Andy has retired and his pension is in payout status – is it property or 
income? What if Andy has a deferred compensation plan? 

ISSUES FOR DISCUSSION:
Investigating your client’s retirement accounts
Dividing retirement accounts

How will account be divided – should it be specific dollar division or 
percentage allocation or other method? 
What will happen to gains/losses. 
What language should be in Judgment. 

Automatic beneficiary revocation statute (ORS 107.118 – 107.131) 
Filing a Supplemental Judgment (QDRO)
Property v. income 
Deferred compensation plans 

12. With respect to the pension, what happens if Andy’s attorney wants the value of 
his pension discounted for taxes? 

ISSUES FOR DISCUSSION:
Valuation of pension  

RESOURCES FOR QUESTIONS 10, 11, 12: 
ORS 107.105(1)(f)(A) 

**Article –“Preserving Survivor Benefits in the Military Pension Upon Divorce”
by Clark Williams, November 2012 

 ** Survivor Benefit Plan Request for Deemed Election

**Article – “Qualified Domestic Relations Orders: Issues to Consider,” by Daniel 
M. Ricks, In Brief, February 2009, updated November 2012 
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**Article – “PERS Beneficiary Designations” by Jay Richardson and June 
Wiyrick In Brief, September 2008, updated by Jay Richardson, February 2013 

**Article – “Dividing PERS Retirement Benefits – There is no ‘one size fits all’ 
Approach Anymore!!” Clark B. Williams, OSB Family Law Newsletter, April 
2011, (also available at www.osbar.org in Section Newsletter Library behind log 
in) 

**Article – “Dividing PERS Benefits – Part II,” Clark B. Williams, OSB Family 
Law Newsletter, June 2011, (also available at www.osbar.org  in Section 
Newsletter Library behind log in)

**Article – “Dividing PERS Benefits – A Postscript,” Clark B. Williams, OSB
Family Law Newsletter, October 2011 (also available at www.osbar.org in
Section Newsletter Library behind log in) 

**Article – “Understanding and Dividing PERS Benefits in Divorce,” Clark B. 
Williams, OSB Family Law Newsletter, April 2013. (also available at 
www.osbar.org in Section Newsletter Library behind log in) 

Article – “Beware! Automatic Beneficiary Revocation Law Not Effective for 
ERISA and Federal Life Insurance and Retirement Benefits” by Clark B. 
Williams, OSB Family Law Newsletter, Rev September 2008  

** In re Marriage of Rushby, 247 Or App 528, 270 P3d 327 (2011), rev den 352 
Or 33, 281 P3d 611 (2012) 

** In re Marriage of Forney, 239 Or App 406, 244 P3d 849 (2010) 

**PERS forms (www.oregon.gov/pers/mem/pages/section/form/index.aspx)

13. Assume that Andy has vested stock options through Portland Make-It-Right 
which he obtained during the marriage, and unvested stock options which will 
vest in 5 years.  Are these marital assets? What issues should the attorneys be 
concerned about?

ISSUES FOR DISCUSSION:
Dividing and valuing vested and unvested stock options 
Are they a marital asset? 
When do they vest? 
Are the qualified or not qualified? 
Are there limitations for execution or their sale?
Is a constructive trust ordered?  

14. Assume that Make-It-Right is a new company and the company has several 
patents waiting for approval. Will these facts affect the property settlement?
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ISSUES FOR DISCUSSION:
The importance of obtaining a business valuation 
Proving future earning capacity 

RESOURCES FOR QUESTIONS 14:
** “Business Valuation Issues in Marital Dissolution and Other Equitable 
Distribution Cases,” by Paul J. DeBast and Kimberly Quach, OSB Legal 
Publications, Family Law (2013 rev.), Chapter 7; (available on OSB BarBooks 
online library at www.osbar.org.)

** “Business Valuation – What You Need to Know – What You Need to Ask 
(Which Valuation Variables Have the Greatest Impact on Value); by William V. 
Mason II

** Business Valuation – Valuation Conceptual Structure,” by William V. Mason 
II 

**In re Marriage of Slater, 240 Or App 30, 245 P3d 676 (2010) 

15. Assume that Ann and Andy are going to sell their house as part of the dissolution 
proceedings and that Andy is planning on moving out of the house soon.  What 
issues should be discussed? 

ISSUES FOR DISCUSSION:
Importance of the decision to move out or stay in the family home – from the 

custody & capital gains perspective
Filing a lis pendens
Factors a court may consider in requiring a sale
Negotiating the percentage of capital gains tax  
Hidden expenses accompanying being awarded the family home
Advantages of selling the family home 
How shall house be evaluated in a fluctuating market? 
How to handle the line of credit that is available against the house if credit 

market is tight and refinancing not available. 

16. Assume that the tax basis for the family home is low because the home has 
appreciated significantly.  What issues should be reviewed with the parties?  
Assume that the home will be sold at a loss.  What issue should be reviewed with 
the parties?

ISSUES FOR DISCUSSION:
Tax aspects of capital gains or loss on the sale of real property 
Forgiveness of debt: short sale; income 
Getting a real property appraisal 

RESOURCES FOR QUESTIONS 16: 
** Law Alert: Congress Extends Mortgage Forgiveness Debt Relief Through 2013 
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17. Assume that Ann is going to get the house and the car.  What steps are critical to 
preserve her rights?

ISSUES FOR DISCUSSION:
Importance of following through and transferring deeds, titles, etc. 
Self executing language in Judgment 

18. Assume that the parties purchased the family home with money loaned to them 
from Ann’s parents.  Ann’s parents are on the title to the property.  What rights 
can be raised by Ann’s parents?  Assume that Ann’s parents gave her the property 
prior to the marriage and upon marrying, Ann transferred the property so that Ann 
and Andy owned it jointly. 

ISSUES FOR DISCUSSION:
Do you need to join a party in order to obtain the relief you want? Should you 

represent them, too? How should you protect yourself from claims of representing 
a third party. 
Property division post-Kunze 
Marital assets that are held jointly with third parties

RESOURCES FOR QUESTIONS 15, 16, 17, & 18: 
**Article – “Applying Kunze to Property Division” by Hon. Douglas Van Dyk & 
Kenny R. Kennedy, OSB Family Law Newsletter, June 2008, updated by Lauren 
Saucy, June 2013 

**OSB Legal Publications, Family Law (2013 revision), Chapter 6.1 Assets, 
Section 6.1-2 “Step 1: Identifying Assets (Is It a Marital Asset?),” Section 6.1-
3(e) “Step 2: Assets Acquired During the Marriage: The Statutory Presumption of 
Equal Contribution: Gifts and Inherited Property,” Section 6.1-4 “Step 3: 
Dividing the Marital Property Based on the ‘Just and Proper’ Standard,” and 
Section 6.1-5 “Judicial Interpretation of ‘Just and Proper’.”  

 ORS 107.405, ORCP 22, 28, 29 

In re Marriage of Holemar, 27 Or App 613, 557 P2d 38 (1976); 

In re Marriage of McGoldrick, 85 Or App 412, 736 P2d 622 (1987), rev den,
304 Or 55, 742 P2d 1186 (1987);

In re Marriage of Easterla, 47 Or App 253, 613 P2d 1100 (1980) 

19. Assume that Ann is angry about the dissolution and that Andy is concerned that 
she will spend much of the assets before the dissolution is over, and that Andy 
may end up responsible for some of the debts.  What issues should be reviewed? 

ISSUES FOR DISCUSSION:
How to protect your client from their soon to be ex-spouse’s bankruptcy 
Protecting your client from their spouse’s “wasting” of assets: restraining orders 

and other strategies.
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RESOURCES FOR QUESTION 19:
**Article – “What Every Family Law Practitioner Should Know About the 
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005” by Hon. 
Elizabeth L. Perris, Juliet M. Kaestner, Margo Lutzenhiser, and Bethany 
Coleman-Fire, OSB Family Law Newsletter, Updated March 2013                                                   

** Article – “Bankruptcy and Its Impact on Domestic Relations Practice”, by Ann 
K. Chapman and Christopher Coyle, updated November 2013. 

20. Assume that there is little cash to split, and that Ann is going to get a money 
judgment against Andy.  What issues does this raise? 

ISSUES FOR DISCUSSION:
Importance of timely filing a General Judgment of Dissolution of Marriage
Timing & procedure for registering judgments in other counties 
Renewal of judgments 

21. Assume Andy has an MBA which he earned during the marriage.  Assume that 
Ann was employed during the early years of the marriage while Andy was 
obtaining an MBA.  Can Ann successfully claim a right to spousal support from 
Andy?

ISSUES FOR DISCUSSION:
Types of support: Transitional, maintenance, compensatory, temporary 
Importance of findings 
Nonmodifiable support orders 
Tax treatment of spousal support 
Spousal support “recapture” rule (front loading) 
Importance of the language of the money award 

22. Assume that the parties settle and agree on an amount of spousal support and its 
duration, what language should be contained in the judgment? When must a 
support modification be filed? 

ISSUES FOR DISCUSSION:
Spousal support judgment language 
Filing spousal support modification before expiration of term for support 
Prepaying of support 

23. Andy is concerned about his future earnings and wonders – do support obligations 
ever terminate completely? 

ISSUES FOR DISCUSSION:
Impact of support termination; reinstatement of support 
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RESOURCES FOR QUESTIONS 21, 22 & 23:
**Article – “File Support Modifications Before Expiration of Spousal Support 
Obligation,” by Sarah Bond and Gary Zimmer, updated by Katie Carson and Gary 
Zimmer, September 2011

 **In re Marriage of Matar, 353 Or 446 (2013) 

** In re Marriage of Cassezza, 243 Or App 400, 260 P3d 504 (2011)

In re Marriage of Cheever and Halperin, 213 Or App 441, 162, P3d 287 (2007),

In re Marriage of Goertel, 209 Or App 585, 149 P3d 247 (2006) 

In re Marriage of McInnis, 199 Or App 223, 110 P3rd 639 (2005), rev dismissed,
338 Or 681, 115 P3d 246 (2005)

In re Marriage of Bates, 303 Or 40, 733 P2d 1363 (1987),

ORS 107.136 

26 USC §71 

24. Assume that Ann and Andy’s case will involve spousal support, child support and 
property division.  What are the various tax implications for each of these awards?  
Assume that a temporary spousal support amount has been agreed upon by the 
parties.  What should the attorneys do? 

25. Assume the divorce will settle in December and that Andy wants to file a joint tax 
return.  How would this affect each party? 

26. Assume Ann wants the tax dependency exemption and so does Andy.  What 
factors should be considered in awarding this exemption?  

ISSUES FOR DISCUSSION FOR QUESTIONS 24, 25 & 26:
Limited Judgments versus Temporary Orders  
Tax implications of spousal support, child support and property division 
Temporary spousal support & tax implications 
Joint tax return liability and “Innocent Spouse Relief”  
Capital gains or losses and carryover issues
Tax aspects of dependency exemptions 
How to properly divide tax exemptions to prevent “wasting” exemptions 

RESOURCES FOR QUESTIONS 24, 25 & 26:
**OSB Publications, Family Law (2013 revision), Section 9.6-1 “Child Support 
Guidelines” and Section 9.6-3 “Computing Individual Child Support Guidelines” 
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 **Note: The child support guidelines and child support calculator were revised 
July 2013. (www.oregonchildsupport.gov.) 

** Article – “When to File Separate Returns” by Jeffrey M. Wong, In Brief, June 
2006, updated November 2012

Article, “Tax Tips for Family Law Lawyers,” by Michael Wetzel, In Brief, June 
2009, (www.osbplf.org)

IRS exemption form  

** “Tax Aspects of Divorce,” by Michael C. Wetzel, OSB Legal Publications, 
Family Law (2013 rev.), Chapter 14, available on OSB BarBooks online library at 
www.osbar.org.

27. Assume that Andy got his own attorney and that you represent Ann.  Assume that 
Ann and Andy are getting tired of attorney fee bills and want to talk directly to 
each other to work out some of the issues.  What is permitted?

ISSUES FOR DISCUSSION:
When is it permissible for clients to speak to each other? 

RESOURCES FOR QUESTION 27:
OSB Formal Ethics Opinion No. 2005-147 – Direct Communication Between 

Represented Parties (http://www.osbar.org/ethics/toc.html) 

28. Assume Ann has disappeared and Mr. Rogers is representing Andy.  Mr. Rogers 
would like to seek an order of default against Ann.  What steps should Mr. Rogers 
take? What if Ann is in the military?

ISSUES FOR DISCUSSION:
How to obtain an order of default 

RESOURCES FOR QUESTION 28:
Article – “YES. You DO Need to Know About SCRA (Servicemembers Civil 

Relief Act)” by V. H. Rogers, In Brief, February 2009 

**Article – “The Servicemembers Civil Relief Act Is Still Relevant,” Mark 
Ronning, July 2013 

Professional Liability Fund CLE, The One for All: What Every Practitioner 
Must Know About SCRA.  To request a CD of this program, go to 
www.osbplf.org. On the left side, find the Loss Prevention section, then click on 
“programs on audio.” Then click on Servicemembers Civil Relief Act. This CLE 
program is free.

29. The case is over and Mr. Rogers is glad.  He wants to just shove the file in the 
drawer and move on.  What should he do? 
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ISSUES FOR DISCUSSION:
File closing procedures 
Settlement of property and attorney fees/liens 
Settlement checks – how should the checks be made out? 
How long do the parties have to assert their claims against each other?

RESOURCES FOR QUESTION 29:
File Closing Checklist (www.osbplf.org) (Practice Aids and Forms – File 

Management)

File Retention and Destruction: Guidelines (www.osbplf.org) (Practice Aids and 
Forms – File Management)

Article – “Accessing Retirement Benefits After Divorce,” by Paul DeBast

ORS 87.445 – 87.490  Attorney fee liens 

Potter v. Schlesser Co., 335 Or 209, 63 P3d 1172 (2003) 

30. Assume that the facts are as they were originally stated in the fact scenario:  Mr. 
Rogers was the family attorney for Ann and Andy.  Andy asked Mr. Rogers for a 
few “tips” during a tennis match and Ann later retained Mr. Rogers to represent 
her.  Assume that a property settlement agreement was worked out and the 
dissolution was final.  Assume that 6 months down the road, Ann has second 
thoughts about the deal, calls up Mr. Rogers, and complains that he didn’t 
adequately represent her.  What should Mr. Rogers do? 

ISSUES FOR DISCUSSION:
When to call the PLF. What is the difference between calling the PLF and 

calling the OSB?
What happens when you call? 

RESOURCES FOR QUESTION 30:
            Coping With Legal Malpractice Claims

Article – “On Being Sued or How It Feels When the Nightmare Happens to You,” 
In Brief, updated September 2008

Excerpts from Chapter 15, Oregon Ethical Lawyer, § 48-50 Dealing with Potential 
or Actual Malpractice Claims 

31. Assume that upon completion of this case, Mr. Rogers realizes that he is in need 
of a vacation.  He is so tired that he accidentally leaves his laptop – which has 
confidential client information on it – on a seat at the airport.  When he returns to 
where he was sitting, the laptop is gone.  After inquiring with airport security, he 
concludes that the laptop has been stolen.  What should he do? 

ISSUES FOR DISCUSSION:
What should an attorney do when an electronic device is stolen.   
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RESOURCES FOR QUESTION 31:
**Article – “Easy to Use or Easy to Lose? How to Protect Mobile Devices,” by 
Beverly Michaelis, In Brief, August 2008 updated October 2012
(www.osbplf.org)

**Article – “12 Steps to Take Now If Your Laptop is Stolen,” by Beverly 
Michaelis, Oregon Law Practice Management,
(http://oregonlawpracticemanagement.com) posted February 2, 2011 

32. Mr. Rogers has become overwhelmed with work and is not making much money.  
He knows that he needs to do a better job of client screening, but has a hard time 
doing it.  He feels distracted, exhausted and generally unhappy.  What can he do? 

ISSUES FOR DISCUSSION:
Domestic relations work and burnout 
Resources available to you for free:  Oregon Attorney Assistance Program

RESOURCES FOR QUESTION 32:
Article – “Beating the Stressors of Family and Juvenile Law” by Mike Long, 

OSB Family and Juvenile Law Newsletter, Updated September 2008 

Oregon Attorney Assistance Program brochure; www.oaap.org

33. Mr. Rogers is thinking about accepting credit cards as a form of payment from 
clients.  What should he know about accepting credit cards in his law practice? 

ISSUES FOR DISCUSSION:
Accepting credit cards in your law practice 

RESOURCES FOR QUESTION 33:
Article – PLF’s Accepting Credit Cards FAQ (Including OSB Formal Ethics 

Opinion No. 2005-172 – Trust Accounts: Accepting Credit Card Retainer 
Payments) (www.osbplf.org) (Practice Aids and Forms – Trust Accounting) 

   
34. Assume that Mr. Rogers did not talk to Ann or Andy (and did not previously work 

on their estate plan).  Andy asks Mr. Rogers to “mediate” their divorce.  What 
steps should Mr. Rogers take? 

ISSUES FOR DISCUSSION:
Attorney acting as mediator

RESOURCES FOR QUESTION 34:
Frequently Asked Questions About Alternative Dispute Resolution and PLF 

Coverage (www.osbplf.org) (Policies and Forms Under Primary Coverage) 

PLF exemption guidelines – Alternative Dispute Resolution including Mediator 
and Arbitrator (www.osbplf.org) (Policies and Forms Under Primary Coverage) 
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OSB Formal Ethics Opinion No. 2005-101 Unauthorized Practice of Law: 
Lawyer as Mediator, Trade Names, Division of Fees with Nonlawyer 
(http://www.osbar.org/ethics/toc.html)
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HOW TO DEVELOP A SUCCESSFUL PRACTICE
AND

AVOID LEGAL MALPRACTICE

I. Techniques for Avoiding Malpractice. 

  Your exposure to legal malpractice can be greatly reduced by making a habit of 
(1) good client communications; (2) careful case selection; (3) careful client selection; (4) 
extensive file documentation; (5) understanding and avoiding conflicts of interest; (6) 
clarifying your fee arrangements and; (7) using a double calendaring system.

A. Client Communications Are Crucial.

  Establishing and maintaining a good working relationship with your clients is one 
of your best protections against a malpractice claim.  Our statistics show that 55 percent 
of malpractice cases are closed without payment to the client.  This reflects a large 
number of clients who have filed a legal malpractice claim even though their lawyer has 
not made a mistake.  For the most part, the filing of these claims by clients is a way for 
the client to vent frustration with the way he or she has been treated by the lawyer.  The 
following are some suggestions that will help minimize your exposure to legal 
malpractice claims:

  1. Keep Your Client Informed. 

  Almost everything you do should be transmitted to your client, even if you just 
send copies marked “for your information.”  If there is little activity on the case, 
send a brief status letter to your client.  This will let your clients know that you 
have not forgotten about them and will eliminate unnecessary phone calls to you 
at your office.  

  2. Provide Your Clients with a Realistic Assessment of Their Case.

  Let your client know your best guess of how long the case process will take and 
approximately how much it will cost.  Let the client know the weaknesses and the 
strengths of the case.  Explain your assessment of the case in terms the client can 
understand: for example, a 70 percent chance of success also means that 3 times 
out of 10 the client will lose.

  3. Keep a Professional Attitude.

  Remember that your client is paying for your services and you are providing a 
service.  You should treat your client with the same respect that you demand and  
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expect from other service providers.  Try to remember how you feel about being 
uninformed, being put on hold, or being forced to wait.  Always:

   a. Return phone calls promptly. 
   b. Be on time for appointments. 
   c. Avoid taking telephone calls during office conferences. 
   d. Give your client your full attention - do not interrupt your client’s 

telephone call by speaking to people in the room. 
   e. Copy your client with your work product. 
   f. Show an interest in the client as a person.
   g. Bill on a periodic, preferably monthly, basis.

  4. Make Certain That Your Client Makes the Decisions in the Case.

  It is your job to provide your clients with information.  It is the clients’ 
responsibility to make the decision.  DO NOT BE PRESSURED INTO MAKING 
THE CLIENTS’ DECISIONS FOR THEM.  Be sure that you are clear and 
thorough in outlining the pros and cons of differing options; then let your client 
decide how to proceed.   

  5.  Never Proceed Without Your Client’s Permission. 

  Obtain express permission for all of the following: 

   a.  Granting extensions to the adverse party. 
   b.  Stipulating to evidence or testimony. 
   c.  Case settlements.
   d.  Suggesting settlement figures to the other side. 
   e.  Rejecting a settlement offer.
   f.  Agreeing to a continuance. 
   g.  Concluding testimony in a litigation matter.

B. Reject Certain Clients and Cases.

  Careful client and case screening can eliminate the threat of a legal malpractice 
suit and greatly reduce the stress in your life.  Evaluate potential clients and cases with 
these factors in mind: 

  1.  The client’s relationship to, and experience with, prior attorneys.  Beware of 
the client who constantly changes attorneys.  Look out for the case that has 
already been rejected by one or more attorneys.

  2.  The client’s attitude and relationship with other professionals such as doctors, 
accountants, bankers, and lenders.   

  3.  What is the client’s attitude towards the case?  Does he or she wish to proceed 
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in the case because of the principle and regardless of cost?  If you take this case, 
you may find yourself pressed to pursue a case you do not believe in, or worse, 
end up with sanctions imposed against you. 

  4.  Has the client contacted multiple government representatives to plead his or 
her case?  Beware of this client.  

  5.  Has the client come to you with a “done deal,” researched the case extensively 
on his or her own, or caused the matter to be an emergency due to his or her own 
delay?  Does the client always communicate with you in writing?

  6.  Do you have adequate skill, expertise, and time to pursue this client’s case?   

  7.  Are you handling this case simply because the potential client is a friend, 
related to a friend, or knows a friend?  These cases should be avoided unless you 
have confidence in your ability to handle the case and have a good feeling and 
attitude about the potential client.  Would you take this case if this client walked 
in off the street?

  8.  Are you and the client able to easily agree on a fee and retainer?  If not, you 
may be dealing with a client who is best off represented by someone else.  

  9.  What is your “gut reaction” to this client?  If your first impression of the client 
(or his or her course of action) is unfavorable, think very carefully (i.e., reject the 
case).  Lawyers who are sued for malpractice almost always knew at the outset 
that they should have rejected the case.

C. Use Letters to Document Information and Clarify Your Relationship.

  Your scope of representation (or lack thereof) and your fee arrangements should 
be thoroughly spelled out in an agreement given to your client at the beginning of your 
relationship.  If you are declining representation, that should also be documented.  
Sample engagement and nonengagement letters can be downloaded from the PLF Web 
site at www.osbplf.org.

  1.  Nonengagement Letters.

  If you decline representation of a client, you should document your decision not 
to represent the client.  In some instances, you should give serious consideration 
to sending the letter by certified mail, return receipt requested.  If you reject the 
case and the client later sues you for failing to represent him or her, how will you 
prove that you advised the client that you would not be taking his or her case?  A 
nonengagement letter is strong proof on your behalf.   

  Consider these additional guidelines for your letters: 
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   a. Generally explain to the client why you cannot accept the case.
   b. Avoid commenting on the merits of the case.
   c. If time limits apply to the case, advise the client that time 

limitations do apply and that it is imperative that the person consult 
another attorney immediately.

  2.  Engagement Letters. 

  If you choose to represent a client, be sure to give the client an engagement letter.  
The engagement letter should contain the fee arrangements and a clarification of 
what you are engaged to do.  It should contain the following: 

   a. A description of the work to be performed. 
   b. An estimated range of fees.
   c. Identification of specific costs that will be charged.
   d. The hourly rates of individuals assigned to the case. 
   e. An explanation of how much the client is expected to pay and 

when. 
   f. An explanation of billing practices, including charges for travel 

time, telephone conferences, faxes, photocopies, or other items.  
   g. If you are holding trust funds, an explanation that you will transfer 

money from the trust account when you send the bill.  

  The description of the work to be performed should clarify the scope of your 
representation. Are you representing the client only on his or her personal injury 
claim and not on his or her workers’ compensation claim?  Are you representing 
the client only on his or her workers’ compensation claim and not on his or her 
discrimination claim?  The client (and a court) should be able to decipher this 
information from your engagement letter.

  The engagement letter can be used as a fee agreement.  If this approach is taken, 
the client should sign the letter.  Another approach is to have the client sign a fee 
agreement in the initial interview and send a follow-up engagement letter to the 
client afterwards.

  3.  Disengagement Letters.

  If you wish to terminate the attorney-client relationship, be sure to comply with 
all of the rules of professional conduct, including ORPC 1.16.  Document the 
termination.  Consider sending the letter certified mail, return receipt requested.  
Follow these guidelines: 

   a. Advise the client of the general reason for termination of the 
attorney-client relationship.

   b. Avoid commenting on the merits of the case. 
   c. Advise generally of time limitations and the need to obtain another 
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attorney. 
  d. Return client’s papers and a copy of the file.  YOU SHOULD 

RETAIN THE ORIGINAL FILE OR, AT A MINIMUM, A 
COPY OF THE FILE.

  4.  Document Your Advice as You Proceed.

  Your file should reflect the case history, status, and strategy.  Imagine that you 
suddenly and unexpectedly could no longer practice law.  Do your files clearly 
show what you agreed to do and what advice you gave? 

  Documenting the file is a way of communicating with your client as well as a way 
of protecting yourself.  Make sure that your client understands what is transpiring
and is kept fully informed.  Consider these guidelines: 

   a. Keep your files well organized.  This will help you and your staff.  
It will also greatly reduce your stress.

   b. Never proceed without your client’s permission.  (See Section I.A. 
on client communications.) 

   c. All important advice to the client should be confirmed in writing.
   d. Document your advice to the client, especially if the client is 

proceeding contrary to your advice. 
   e. Keep notes of telephone conversations and conferences.  Make the 

notes at the time of the conversation or immediately after.
   f. Keep all settlement offers and demands on a separate sheet in your 

files.  Document the client’s authority and the communications 
with the adverse party. 

   g. Analyze the capacity of your client and determine the best way to 
document your advice.  Should you have the settlement agreement 
reported by a court reporter to verify your client’s consent?  
Should your letter be sent certified mail, return receipt requested?  

D. Understand the Conflicts-of-Interest Rules.

  Thoroughly apprise yourself of the applicable rules of professional conduct,
including ORPC 1.7, 1.8, and 1.9 pertaining to conflicts of interest.  Note that 
representation of former or current clients is allowed only in specific situations and that 
the client must give informed consent in writing. ORPC 1.0 defines “informed consent” 
and “confirmed in writing.” 
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  The following steps should be taken to avoid conflicts of interest: 

  1.  Establish a fail-safe conflict system within the office.  If a new client is 
considered for representation, a memo should be sent around the office 
identifying the client, parties involved, and nature of transaction.  This memo 
should request that all office staff and attorneys advise you of pertinent 
information and problems.  This measure should be taken in addition to the 
conflict-of-interest system established in your office.  If you need help 
establishing a conflict-of-interest system, or if you want your current system 
reviewed, call the Professional Liability Fund’s Practice Management Advisors, 
Dee Crocker, Beverly Michaelis, or Sheila Blackford.  All consultations are free
and confidential.  Call Dee, Beverly, or Sheila at 503-639-6911 or 1-800-452-
1639.

  2.  Avoid suing prior clients even when allowed under the rules of professional 
responsibility. 

  3.  Take only one side in a dispute. 

  4.  Receive your compensation in a transaction from only one side. 

  5.  Avoid being both a director and the attorney for the corporation at the same 
time.

  6.  Avoid dual representation.  For example, do not represent a buyer and seller, 
landlord and tenant, or trustor and beneficiary at the same time. 

  7.  If dealing with an unrepresented party, send the party a letter documenting 
whom you represent.  Inform the unrepresented person that he or she should 
obtain independent counsel.  

  8.  Do not act as an escrow agent in any transaction in which you represent a 
party.  OSB Ethics Op No 2005-55. 

  9.  If you are representing multiple plaintiffs or defendants, research the 
applicable ethics rules.  § 9 has an excellent 
discussion on current client conflicts.   

E. Clarify Your Fee Arrangements; Use a Fee Dispute Checklist.

  Many legal malpractice suits result from counterclaims in response to an 
attorney’s action to recover fees.  The risk of being counter-sued for malpractice is 
greatly reduced if you take the time to explain your fees to the client at the beginning of 
your attorney-client relationship, document your agreement, and provide your client with 
frequent (monthly) fee bills.  Your fee bills should be specific and identify the specific 

22



services rendered for the fee charged.  Listen carefully to your client’s need for services 
before you provide a quote of fees.  Additionally, consider these guidelines: 

  1.  As a general rule, avoid suing clients for fees.  Offer to arbitrate the fee dispute 
through the Oregon State Bar Fee Arbitration Program or consider other 
alternative dispute resolution methods.  

  2.  Enter into a written fee agreement early in the course of representation.  This 
can be separate from your engagement agreement, or made a part of it (see section 
I.B.2.).  Be sure that your billing practices include: 

   a. Providing the client with a written engagement and fee agreement. 
   b. Billings that are itemized so that the client can tell what is being 

done on his or her behalf. 
   c. Billing periodically, preferably monthly. 
   d. Keeping an accurate time log reflecting daily efforts expended on 

behalf of the client.
   e. Keeping your compensation arrangement the same throughout the 

case - do not change your method of compensation in the middle of 
the case.

  The Oregon State Bar Legal Management Section has published a collection of 
fee agreements in the Oregon State Bar handbook .
This handbook is available through the order desk of the Oregon State Bar 503-
684-7413 or 1-800-452-8260 ext. 413. 

  3.  If you decide to sue a client for fees, use the following checklist: 

   a. Does your law firm stand to gain or lose a substantial amount of 
money? 

   b. Was a good result obtained in the underlying case? 
   c. Has an uninvolved experienced attorney reviewed the file for

possible malpractice?
   d. Have you offered to arbitrate the claim?
   e. Will a judgment be collectable if obtained?

F. Use a Double Calendar System.

  Failure to properly calendar is one of the leading causes of malpractice throughout 
the United States.  This type of malpractice can be avoided by following these 
suggestions: 

  1.  Every Case Must Be Calendared.

  Each and every case in your office should be on your calendar.  Calendaring 
should include litigation time lines, preparation reminders, due dates and follow-
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up dates.  Smith and Mallen, in their treatise ,
suggest a three-category system for calendaring:  

   a. dates that must not be missed (such as time limitations); 
   b. dates that should not be missed (such as follow-up dates); and  
   c. informational dates.   

  Take the time to enter the data correctly (e.g.) the statute of limitations is two 
years from the date of the accident not two years from the client’s office visit).  

  2.  Use a Dual Calendaring System.

  You and your secretary should both calendar dates, keeping a matched calendar.   

  3.  Review All Files Every 30 Days.   

G. Avoid Personal and Financial Involvement with Clients.

  Attorneys should avoid business transactions with clients.  If you enter into a 
business transaction with your client, be sure to comply with ORPC 1.8 and with the 
Professional Liability Fund Coverage Plan (Exclusion h) which requires that you keep a 
copy of the written disclosures and consents required by the rule.

  The following guidelines should also be considered:   

  1.  Do not give clients investment advice.

  2.  If you are going to accept stock in lieu of fees, make sure that your fee is 
reasonable and review PLF coverage plan exclusions f and h.   

  3.  Do not personally guarantee a client’s obligations or have the client personally 
guarantee yours.

  4.  Avoid advancing costs whenever possible. 

  5.  Do not date or have an intimate relationship with a client during the course of 
your representation. 

II. Resources Available to You.

A. Educational Material and Information.

  1.  The Professional Liability Fund office systems handbook, 
 (2009).

  2.  The Professional Liability Fund handbook, 
 (2010).
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3.  The Professional Liability Fund handbook, 

 (2011). 

4.  The Professional Liability Fund handbook, 
(2011).

  5.  The Professional Liability Fund , published quarterly. 

  6. CDs and DVDs on substantive areas of the law, practice management, 
and personal assistance available through the Professional Liability Fund 
and other law-related organizations such as the Oregon Attorney 
Assistance Program, Oregon State Bar, Multnomah Bar Association, 
Oregon Law Institute, and American Bar Association.

  7.  The , published by the Oregon State Bar 
Law Practice Management Section.  To order, call the Oregon State Bar at 
503-684-7413 or 1-800-452-8260 ext. 413. 

B.  People Available to Assist You.

  1.  The Professional Liability Fund claims attorneys - call the PLF claims 
attorneys at 503-639-6911 or 1-800-452-1639 if you have made a mistake 
or are concerned that you may be exposed to a legal malpractice claim.

  2.  The Professional Liability Fund practice management advisors - for 
assistance with office systems, including docket control, tickler systems, 
conflict-of-interest systems, mail handling, billing, trust accounting, 
general accounting, time management, file management, client 
communications, and computer systems.  Call the PLF’s Practice 
Management Advisors, Dee Crocker, Beverly Michaelis, and Sheila 
Blackford, at 503-639-6911 or 800-452-1639. 

  3.  The Oregon Attorney Assistance Program - for personal assistance for 
yourself or for those you care about.  OAAP offers support, resource 
referral, and crisis counseling. Programs include assistance with 
alcoholism, drug addiction, burnout, career satisfaction, depression, 
anxiety, gambling addiction, procrastination, relationship issues, stress 
management, retirement, and time management.  Call the OAAP Attorney 
Counselors, Meloney C. Crawford, Mike Long, Shari R. Gregory, and
Douglas Querin, at  503-226-1057 or 1-800-321-6227. 

  4.  The Oregon State Bar General Counsel - call 503-620-0222 (or outside 
Portland 1-800-452-8260) ext. 359 or 361, for assistance with ethics 
questions.
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III. Suggestions for Avoiding Malpractice. 

A. Carefully select your clients and cases.  Do not accept cases for which you 
do not have adequate time, experience, or capital to complete.

B. Get your money up front or establish an alternative means for avoiding fee 
disputes.

C. Know your own limits.  Assess your knowledge, time, and energy.  If you are a 
new attorney, take advantage of the Lawyer to Lawyer services of the Oregon State Bar.  
Access your local mentor program.  Review legal and practical case problems with an 
experienced attorney. 

D. If you share space with another lawyer and do not want to be considered a “firm,” 
make your independent status clear to your clients so as to avoid liability on the theory of 
a “de facto” partnership.  Call Barbara Fishleder at the PLF if you have questions about 
sharing office space at 503-684-7425 or 1-800-452-1639. 

E. When drafting legal documents, use a comprehensive up-to-date checklist as a 
starting point for developing your document.  Carefully read documents to make sure that 
the document is appropriate for your client’s specific needs.  Beware of boiler-plate 
computer-generated forms!

F. If you receive a malpractice claim or complaint, call the Professional Liability 
Fund immediately.  Do not represent yourself.  Speak with a Professional Liability Fund 
claims attorney and discuss whether or not the mistake can be corrected.  Let the claims 
attorney guide you on how to tell your client about the possible error, and whether or not 
you should continue to represent the client. 

G. If you or someone you know needs personal assistance or is impaired in his or her 
ability to practice law, get professional help at once.  Call the confidential Oregon 
Attorney Assistance Program (OAAP) at 503-226-1057 or 1-800-321-6227 and ask for 
Meloney C. Crawford, Mike Long, Shari R. Gregory, or Douglas Querin. 

H. Reach out for help. 

  1.  Call the Professional Liability Fund for assistance and advice on how to handle 
your potential claim.

  2.  Call the Professional Liability Fund for free help with your office systems. 

3.  Take advantage of the Oregon Attorney Assistance Program for 
assistance with alcoholism, drug addiction, burnout, career satisfaction, 
depression, anxiety, gambling addiction, procrastination, relationship 
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issues, stress management, retirement, and time management.  Call the
OAAP Attorney Counselors, Meloney C. Crawford, Mike Long, Shari R. 
Gregory, or Douglas Querin 503-226-1057 or 1-800-321-6227. 

I. Don’t reinvent the wheel.  

  The Oregon State Bar and the Professional Liability Fund have numerous 
excellent sample forms and practice aids.  For information about practice aids available 
from the PLF, call the PLF or visit www.osbplf.org and download the materials.

27



www.osbplf.org

February 2009

M a l p ra c t i ce  Pr e v e n t i o n  E d u ca t i o n  f o r  O r e g o n  L a w y e r s

DISCLAIMER

IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.

Issue 107

Tips, Traps, and Resources

28



9

29



3

30



31



32



www.osbplf.org

June 2006

M a l p ra c t i ce  Pr e v e n t i o n  E d u ca t i o n  f o r  O r e g o n  L a w y e r s

DISCLAIMER

IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.

Updated  
November 2012

PRENUPTIAL AGREEMENTS

Pre- and Postnuptial Agreement  
Tips and Traps

33



Updated November 2012 www.osbplf.org– Page 2

CONSIDER HOW THE AGREEMENT 

MIGHT BE ATTACKED

POSTNUPTIAL AGREEMENTS

34



Updated November 2012 www.osbplf.org Page 3
35



 107.106 Provisions of order or judgment providing for custody, parenting time, 
visitation or support of child. (1) An order or judgment providing for the custody, parenting 
time, visitation or support of a child under ORS chapter 25, 107, 108, 109 or 110 or ORS 
419B.400 or 419C.590 shall include:
 (a) Provisions addressing the issues of: 
 (A) Payment of uninsured medical expenses of the child; 
 (B) Maintenance of insurance or other security for support; and 
 (C) Medical support for the child under ORS 25.321 to 25.343. 

(b) A statement in substantially the following form:
______________________________________________________________________________

 The terms of child support and parenting time (visitation) are designed for the child’s benefit 
and not the parents’ benefit. You must pay support even if you are not receiving visitation. You 
must comply with visitation orders even if you are not receiving child support. 
 Violation of child support orders and visitation orders is punishable by fine, imprisonment or 
other penalties.
 Publicly funded help is available to establish, enforce and modify child support orders. 
Paternity establishment services are also available. Contact your local district attorney or the 
Department of Justice at (503) 373-7300 for information. 
 Publicly funded help may be available to establish, enforce and modify visitation orders. 
Forms are available to enforce visitation orders. Contact the domestic relations court clerk or 
civil court clerk for information.
______________________________________________________________________________
 (2) The court or administrative law judge shall ensure the creation and filing of an order or 
judgment that complies with this section.
 (3) This section does not apply to an action undertaken by the Division of Child Support of 
the Department of Justice or a district attorney under ORS 25.080. [1995 c.800 §9; 1997 c.249 
§36; 1997 c.707 §8; 2003 c.73 §49a; 2003 c.75 §83; 2003 c.637 §17; 2009 c.351 §8] 
 

 

LIFE INSURANCE ON OBLIGOR

 107.810 Policy. It is the policy of the State of Oregon to encourage persons obligated to 
support other persons as the result of a dissolution or annulment of marriage or as the result of a 
legal separation to obtain or to cooperate in the obtaining of life insurance adequate to provide 
for the continued support of those persons in the event of the obligor’s death. [1981 c.775 §9]

107.820 Support order as insurable interest; order to obtain, renew or continue 
insurance; right of beneficiary to purchase insurance or pay premiums. A court order for the 
payment of spousal or child support whether issued prior to, on or following November 1, 1981, 
constitutes an insurable interest in the party awarded the right to receive the support. In any case 
of marital annulment, dissolution or separation, the issue of life insurance shall be determined as 
follows: 
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 (1) When the judgment creates an obligation of spousal or child support or awards a share of 
a pension or retirement plan, the judgment may also require that the obligated party maintain any 
existing insurance policies on the life of the obligated spouse and in which the dependent spouse 
is named as beneficiary. The judgment may require that the policies be maintained until the 
obligation is fulfilled. The premiums may be paid by the obligated spouse, and the court may 
consider the cost of premiums when determining the obligation. Any life insurance policies on 
the life of the obligated spouse owned by parties outside of the marriage or purchased and held 
for purposes clearly outside the marriage relationship are exempt from this subsection. 
 (2) If the party ordered to pay support or a share of a pension or retirement plan has no life 
insurance policy naming as beneficiary the party ordered to receive either support or a share of a
pension or retirement plan, or if an existing policy is inadequate to cover the obligation, the court 
in a judgment may order that the party ordered to pay shall purchase a life insurance policy 
naming as beneficiary the party ordered to receive the support or a share of a pension or 
retirement plan and that the obligated party shall pay premiums on the policy and keep the policy 
in force until the obligation ends. The obligated spouse has the option of obtaining a nonreducing 
term life insurance policy or any other type of policy in lieu of using existing policies.
 (3) Additionally, the party awarded the right to receive support or a share of a pension or 
retirement plan may purchase a life insurance policy on the life of the obligated party. In such 
case the court shall order the obligated party to undergo a physical examination. All rights of 
policy ownership, including those regarding the extent of coverage, shall be in the party 
purchasing the policy under this subsection who shall also be responsible for paying the 
premiums. The provisions of this subsection may be exercised at the time of annulment, 
dissolution or separation, or at any later time while the obligation continues. 
 (4) Upon motion of either party, the court shall order a party to renew a life insurance policy 
allowed to lapse for any reason during the pendency of the suit. 
 (5) A party who is the beneficiary of any policy under this section upon which the other party 
is obligated to pay premiums, is entitled, in the event of default by the paying party, to pay the 
premiums on the policy and to obtain a supplemental judgment for reimbursement of any money 
so expended. A default in the payment of premiums by the party obligated by the judgment or 
order is a contempt of the court. 

(6) Life insurance retained or purchased by an obligor under subsection (1) or (2) of this 
section for the purpose of protecting the support, pension or retirement plan obligation shall not 
be reduced by loans or any other means of reduction until the obligation has been fulfilled. The 
obligee or the attorney of the obligee shall cause a certified copy of the judgment to be delivered 
to the life insurance company or companies. If the obligee or the attorney of the obligee delivers 
a true copy of the judgment to the life insurance company or companies, identifying the policies 
involved and requesting such notification under this section, the company or companies shall 
notify the obligee, as beneficiary of the insurance policy, whenever the policyholder takes any 
action that will change the beneficiary or reduce the benefits of the policy. Either party may 
request notification by the insurer when premium payments have not been made. If the obligor is 
ordered to provide for and maintain life insurance, the obligor shall provide to the obligee a true 
copy of the policy. The obligor shall also provide to the obligee written notice of any action that 
will reduce the benefits or change the designation of the beneficiaries under the policy. [1981 
c.775 §11; 1983 c.728 §5; 1987 c.885 §4; 1993 c.716 §5; 2003 c.576 §131] 
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Avoiding Life Insurance Malpractice 
in Oregon Dissolution Cases©

By Paul J. DeBast
DeBast, McFarland & Richardson LLP

9600 SW Barnes Rd., Suite 325
Portland, OR 97225

Phone (503) 297-9600
debast@dmr-law.com

I. Life Insurance as Security for Child and Spousal Support.  Oregon law encourages courts
to protect child and spousal support against the risk that the payor spouse could die.

A. Public Policy.

1. ORS 107.106.  Judgments shall include provisions addressing maintenance of
insurance or other security for support [see table 1 for text of statutes].

2. ORS 107.810(1)(a)(B). Divorcing parties are encouraged to cooperate in
obtaining life insurance adequate to provide for continued support.

B. Automatic Restraining Order. ORS 107.093 creates an automatic restraining order
restraining both parties from:

1. “. . . canceling, modifying, terminating or allowing to lapse for nonpayment of
premiums any. . .life insurance policy that names either of the parties or a minor
child of the parties as a beneficiary; and

2. “. . .changing beneficiaries or covered parties under any. . . life insurance
policy.”

C. Insurance Alternatives Available to the Court. ORS 107.820 provides that when a
judgment creates an obligation of spousal or child support, the court may:

1. Order  the obligated spouse to maintain existing insurance policies on the life
of the obligated spouse and in which the dependent spouse is named as
beneficiary. [ORS 107.820(1)]

: Check on the existence and status of life insurance early on in the
divorce process.  If a policy has lapsed or coverage or beneficiaries have changed,
try to correct the problem immediately.  Example - what happens if husband allows
his $1 million life policy to lapse after the divorce case is commenced and then he
dies unexpectedly? Does the attorney have some responsibility?

38



2. If the obligated spouse has no life insurance naming the supported spouse as
beneficiary,  the court may order the obligated party to purchase a policy
naming the obligee as beneficiary. (The statute grants the obligor the option of
obtaining a nonreducing term policy “or any other type of policy in lieu of using
existing policies”). [ORS 107.820(2)]

3. Permit the obligee to purchase a life insurance policy on the life of the obligor.
In such case the obligee is responsible for the payment and the court “shall order
the obligated party to undergo a physical examination”. [ORS 107.820(3)]

4.
Order the obligated spouse to renew a policy which was  allowed to lapse for
any reason during the pendency of the suit. 

5. In addition to the statutory alternatives mentioned above, attorneys should
consider assigning ownership of an existing policy to the obligee spouse.  The
obligee then becomes the owner of the policy and is legally entitled to name the
death beneficiary and control the flow of policy information thus being assured
the death benefit will be paid as expected if the obligor should die.  If the policy
is expensive, it may be possible to make the insurance premium part of an award
of spousal support.

D. Obligee’s Right to Pay Missed Payments. ORS 107.820(5) grants the obligee the right
to make payments in the event the obligor defaults on his life insurance payment 
obligation and to recover the payments via contempt.

E. Obligee’s Duties Where Obligor Retains Ownership of the Policy.  If the obligor
retains ownership of the insurance, ORS 107.108(6) establishes a procedure whereby
the obligee can be assured that the required insurance is actually in place and remains
unchanged.  The steps are summarized below:

: Consider adding the following language to confirm a wife’s
right to purchase a policy on her ex-husband’s life:

“Wife has an insurable interest in husband’s life and is authorized by
ORS 107.810 to purchase insurance on husband’s life should she
decide to do so.  This includes the right to require that husband submit
himself to a physical examination as required by ORS 107.830.  Husband
shall fully and promptly cooperate with any request made by wife in her
effort to purchase insurance on husband’s life.”*

*Note: ORS 107.830 provides: “If life insurance is obtained by a former
spouse, the person obtaining the policy is responsible for all premiums to be
paid.”
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1. The dissolution judgment must describe the insurance obligation including: 
a. The beneficiary;
b. The dollar amount of insurance required to be maintained;
c. The name of the insurance company issuing the policy; and 
d. The policy number.

2. The obligee or attorney for obligee must then:
a. Cause a certified copy of the dissolution judgment to be delivered to the

life insurance company; and 
b. Request that the life insurance company notify the obligee whenever the

policyholder takes any action that will change the beneficiary or reduce
the benefits of the policy or when premium payments have not been
made.

II. Avoiding the Malpractice Trap Where the Obligor is Required to Obtain or Maintain an
Insurance  Policy.

A. Typical Dissolution Language Doesn’t Work.  Typical life insurance language found
in many Oregon divorce judgments does not comply with ORS 107.108(6).  Typical
language reads as follows:

“So long as husband has an obligation to pay child support, he shall 
maintain a life insurance policy insuring his life for at least $150,000
naming wife as primary beneficiary”.

The problem is the language does not identify any particular life insurance company or
policy number, so how can the obligation be enforced? 

B. A Malpractice Case Defines the Standard of Care. , 94 Or App 67,
764 P2d 591 (1988) was an attorney malpractice case arising after the death of an
obligor who died without leaving the required life insurance in place. Text of the case
is found at Table 2.  The case essentially defined the procedure a divorce lawyer must
follow in order to protect the obligee against the possibility the obligor will die without
the insurance being in place:

“The problem in this case started with the preparation of the dissolution
judgment by defendant. It requires William to ‘maintain his present life
insurance policy at the present limits for the minor children.’ We know
from the record that there never was a policy naming the children as
beneficiaries; there were at least five policies, some of which, at least,
had named plaintiff Hively as beneficiary. Before the dissolution,
William had changed the beneficiaries on those policies to be his
parents, the Seims. We have no doubt that, if the judgment had described
the policy or policies, giving the name of the insurer and the policy number
or numbers and that, if a certified copy of the judgment had been
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delivered to the insurer, plaintiffs would have been protected. Plaintiffs,
however, do not allege that defendant was negligent in either of those
respects. Had they done so, that negligence would have been the direct
cause of plaintiffs' damage. In this action, plaintiffs accept the
dissolution judgment as adequate and allege that defendant was
negligent in failing to notify the insurer of the  of the judgment, in
failing to instruct plaintiffs to do so and in failing to determine the
existence of insurance referred to in the judgment.[fn3] On this record,
even if defendant had done those things, plaintiffs would not have been
protected * * * because the judgment does not specifically identify the
insurer or the policy number, if the company had received notice of the

 of the judgment, it would not have paid out, or even held up, the
proceeds for the benefit of the children.” , supra at page 71
[emphasis added].

C. Constructive Trusts Often Don’t Work. Most judgments include language which
provides that, in the event the payor spouse fails to maintain the required life insurance,
a constructive trust will be imposed over the payor’s estate and the life insurance
proceeds to secure payment of the insurance obligation.  This sounds good but, in
practice, it has been difficult for aggrieved plaintiffs to prove facts sufficient to
successfully impose the remedy.  , 349 Or. 211 (2010) is an example of
the problem.  

In , the deceased father had signed a stipulated judgment requiring him to
maintain $100,000 of life insurance naming his ex-wife as beneficiary so long as he had
an obligation to pay child support.  The policy was not in existence at the time the
judgment was entered. Subsequently, father began living with another woman
(“Danette”).  Thereafter, father purchased a life insurance policy with a death benefit
of $600,000, naming Danette as sole beneficiary.  Father died three months later and
Danette received the funds. The ex-wife sued Danette to impose a constructive trust
over $100,000 of the policy proceeds.  In defense, Danette pointed out that she knew
nothing about father’s life insurance obligation.  She claimed the insurance was
purchased at her urging because she and father had started a business which only
generated enough income to pay father. According to her, the policy was purchased as
security for money she advanced and to cover her loss of compensation during the
relationship.

Before trial the parties filed cross motions for summary judgment. The trial court
awarded summary judgment in favor of the ex-wife ruling that $100,000 of the
insurance proceeds was subject to a constructive trust.  Danette appealed and the Court
of Appeals reversed, holding that the trial court should have awarded summary
judgment to Danette.  227 Or App 391, 206 P.3d 237 (2009).  The ex-
wife appealed to the Supreme Court and that court remanded the case back to the trial
court for a trial.  The Supreme Court explained that a constructive trust is an equitable
remedy, created to divest someone who has been unjustly enriched of property he or she
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should not be entitled to retain. The Court identified the following a elements a plaintiff
must prove in order to prevail on an unjust enrichment claim:

“First, the plaintiff must show that property or a property interest
that rightfully belongs to her was taken or obtained by someone
else under circumstances that in some sense were wrongful or
inequitable. Next, the plaintiff must show that the person who
now possesses the property is not a bona fide purchaser for value
and without notice. Finally, the plaintiff must establish, with
‘strong, clear and convincing evidence,’ that the property in the
hands of that person,  the property upon which she seeks to
impose a constructive trust, in fact is the very property that
rightfully belongs to her, or is a product of or substitute for that
property.” , 349 Or. 211 at 223.

The only reported Oregon case where a constructive trust was successfully imposed in
this context is , 47 Or App 153, 614 P2d 115 (1980).  There the deceased
father had changed the beneficiary of his only insurance policy in favor of his second
wife after he had been ordered to maintain that same policy for the benefit of his
children by his first wife.  The court found that the second wife was aware of the
decree's requirements and of her husband’s acts, but that she was not involved in any
“wrongful participation” in those acts.  The Court concluded that the second wife had
“actual or constructive notice” of her husband’s acts and of their “wrongful nature,” and
that a constructive trust could properly be enforced upon her insurance proceeds under
those circumstances.

D. Forms You Can Use to Avoid a Malpractice Claim.

1. Table 3. Language for the Judgment of Dissolution [page 6-11].

2. Table 4.  Example of Supplemental Judgment [page 6-12]. 

3. Table 5.  Letter to Life Insurance Company [page 6-13].

4. Table 6.  Example of reply from an insurance company [page 6-14].

5. Table 7.  Closing letter example [page 6-15].

III. Insurance to Secure Support - Other Issues.

A. Both Parents May be Required to Provide Insurance for the Benefit of a Child.
, 155 Or App 352,  (1998) holds that both parents can be

required to maintain life insurance for the benefit of a child.  In , the mother was
awarded custody subject to 50% parenting time for father.  She appealed from the trial
court’s order that she purchase life insurance for the benefit of the child.   She argued
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only “the parent ordered to pay child support should be required to provide life
insurance.” The Court rejected her argument saying:  

“ORS 107.106 requires a judgment providing for custody to include
‘[m]aintenance of insurance or other security for support[.]’ Although
wife does not have a net child support obligation, she does have a
support obligation under the shared custody child support obligation. We
conclude that the court did not err in requiring the insurance here.”

 at page 357.

B. Who Should be Named as Beneficiary Where Children are Involved?  In the context
of child support, the question of who to name as beneficiary frequently generates
conflict. A number of options are available:

1. Naming the Payee Spouse. ORS 107.820 states that it is the payee spouse, not
the children, who has the insurable interest to be protected:

“A court order for the payment of spousal or child
support  constitutes an insurable interest in the party
awarded the right to receive the support.”

Many judges construe this language strictly.  When disputes arise over whether
wife or the children should be named as the beneficiary, judges frequently hold
that it is the wife who is entitled to the support and it is she who should be
named as the beneficiary.  

2. Others May be Named as Beneficiary.  Our Court of Appeals has held that
courts have discretion in determining who should be beneficiary. For example,
in , 107 Or App 549, 813 P2d 49 (1991), the wife was awarded
child and spousal support.  She claimed the trial court erred in allowing husband
to name his brother as the beneficiary of his life insurance policy in trust for the
children.  The Court of Appeals held that courts have discretion in determining
who should be beneficiary but that in this case wife should be the beneficiary
because the purpose of the policy was to secure the payment of husband's child
support obligation.

3. Children as Beneficiaries. Despite the language of ORS 108.820, many
divorces are settled on a basis whereby the parties agree that the children will
be named as the beneficiaries of the life insurance.  Such an agreement is
enforceable under ORS 107.104 (2) which provides that a dissolution court may
enforce the terms of a settlement agreement or stipulated judgment “as contract
terms using contract remedies . . .[or] by imposing any remedy available to
enforce a judgment, including, but not limited to, contempt.”
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4. Naming a Trustee for the Children.  When parties stipulate that the children
should be named as beneficiaries of insurance, they tend not to think about the
fact that minors cannot receive direct payment of the money.  Instead, a
conservator must be appointed to hold and manage life insurance until each
child reaches the age of 18.  No one seriously believes that an 18 year old will
manage money wisely, so many divorcing couples agree that a trustee should be
selected to manage the money for the children.  This raises the question of who
the trustee should be.  Consider the following optional language:

“Until all child and spousal support under this Judgment has
been fully paid, husband shall maintain the life insurance on his
life described below in full force and effect naming wife as
trustee beneficiary for the benefit of all of the parties’ children
pursuant to a life insurance trust which the parties shall create.”

OR
“Until all child and spousal support under this Judgment has
been fully paid, husband shall maintain the life insurance on his
life described below in full force and effect naming a bank or
corporate trustee that performs the function of trustee in the
regular course of its business. The terms of the trust shall be set
forth in a life insurance trust which the parties shall create.”
[Note: banks will typically decline to act as trustee unless the
principal amount of the trust is at least $150,000.]

5. Using the Term “Irrevocable Beneficiary.”  Frequently we see judgments
which require the husband to name his former spouse or children as “irrevocable
beneficiary”of the policy.  “Irrevocable” means what is says and is generally not
what is intended.  The proper designation is “primary beneficiary.”  Use of the
word “irrevocable” can leave the payor husband in a situation where his support
obligation is terminated or fully satisfied yet no one else can be named
beneficiary because the designation purports to be “irrevocable.”

End
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Table 1
The Statutes

A. PUBLIC POLICY
107.106 Additional requirements of decree. (1) An order or judgment providing for the custody,
parenting time, visitation or support of a child under ORS chapter 25, 107, 108, 109 or 110 or ORS
419B.400 or 419C.590 shall include:

(a) Provisions addressing the issues of :

(A) Payment of uninsured medical expenses of the child;

(B) Maintenance of insurance or other security for support; and

(C) Maintenance of health insurance for the child.

*    *    *

B. LIFE INSURANCE - TO SECURE CHILD OR SPOUSAL SUPPORT

107.810 Policy. It is the policy of the State of Oregon to encourage persons obligated to support other
persons as the result of a dissolution or annulment of marriage or as the result of a legal separation to
obtain or to cooperate in the obtaining of life insurance adequate to provide for the continued support
of those persons in the event of the obligor’s death. [1981 c.775 §§9]

107.820 Support order as insurable interest; order to obtain, renew or continue insurance; right
of beneficiary to purchase insurance or pay premiums.  A court order for the payment of spousal
or child support whether issued prior to, on or following November 1, 1981, constitutes an insurable
interest in the party awarded the right to receive the support. In any case of marital annulment,
dissolution or separation, the issue of life insurance shall be determined as follows:

(1) When the judgment creates an obligation of spousal or child support or awards a share of a pension
or retirement plan, the judgment may also require that the obligated party maintain any existing
insurance policies on the life of the obligated spouse and in which the dependent spouse is named as
beneficiary. The judgment may require that the policies be maintained until the obligation is fulfilled.
The premiums may be paid by the obligated spouse, and the court may consider the cost of premiums
when determining the obligation. Any life insurance policies on the life of the obligated spouse owned
by parties outside of the marriage or purchased and held for purposes clearly outside the marriage
relationship are exempt from this subsection.

(2) If the party ordered to pay support or a share of a pension or retirement plan has no life insurance
policy naming as beneficiary the party ordered to receive either support or a share of a pension or
retirement plan, or if an existing policy is inadequate to cover the obligation, the court in a judgment
may order that the party ordered to pay shall purchase a life insurance policy naming as beneficiary the
party ordered to receive the support or a share of a pension or retirement plan and that the obligated
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party shall pay premiums on the policy and keep the policy in force until the obligation ends. The
obligated spouse has the option of obtaining a nonreducing term life insurance policy or any other type
of policy in lieu of using existing policies.

(3) Additionally, the party awarded the right to receive support or a share of a pension or retirement
plan may purchase a life insurance policy on the life of the obligated party.  In such case, the court shall
order the obligated party to undergo a physical examination.  All rights of policy ownership, including
those regarding the extent of coverage, shall be in the party purchasing the policy under this subsection
who shall also be responsible for paying the premiums.  The provisions of this subsection may be
exercised at the time of annulment, dissolution or separation, or at any later time while the obligation
continues.

(4) Upon motion of either party, the court shall order a party to renew a life insurance policy allowed
to lapse for any reason during the pendency of the suit.

(5) A party who is the beneficiary of any policy under this section upon which the other party is
obligated to pay premiums is entitled, in the event of default, by the paying party, to pay the premiums
on the policy and to obtain a supplemental judgment for reimbursement of any money so expended. 
A default in the payment of premiums by the party obligated by the judgment or order is a contempt
of the court.

(6) Life insurance retained or purchased by an obligor under subsection (1) or (2) of this section for the
purpose of protecting the support, pension or retirement plan obligation shall not be reduced by loans
or any other means of reduction until the obligation has been fulfilled.  The obligee, or the attorney of
the obligee, shall cause a certified copy of the judgment to be delivered to the life insurance company
or companies.  If the obligee or the attorney of the obligee delivers a true copy of the judgment to the
life insurance company or companies identifying the policies involved and requesting such notification
under this section, the company or companies shall notify the obligee, as beneficiary of the insurance
policy, whenever the policyholder takes any action that will change the beneficiary or reduce the
benefits of the policy.  Either party may request notification by the insurer when premium payments
have not been made.  If the obligor is ordered to provide for and maintain life insurance, the obligor
shall provide to the obligee a true copy of the policy.  The obligor shall also provide to the obligee
written notice of any action that will reduce the benefits or change the designation of the beneficiaries
under the policy. [1981 c.775 §§11; 1983 c.728 §§5; 1987 c.885 §§4; 1993 c.716 §§5; 2003 c.576
§§131]

107.830 Physical examination may be ordered; responsibility for premiums. The court may order
a party to undergo a physical examination for the purpose of obtaining life insurance and may order this
party to pay any premiums on such policy, except in cases in which the life insurance policy has been
obtained under ORS 107.820 (3).  If life insurance is obtained by a spouse or former spouse with an
insurable interest, the person obtaining the policy is responsible for all premiums to be paid and for the
choice of policy type and amount.  If either party owns life insurance on the life of the paying spouse,
and it is allowed to lapse for any reason during the suit, upon the request of the party receiving support,
the paying spouse can be ordered to submit to a physical examination for the purpose of renewing the
policy, if such examination is a requirement for renewal. [1981 c.775 §§12]
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Table 2
, 94 Or App 67, 764 P2d 591 (1988)

This was an attorney malpractice case.  The defendant attorney had drafted a dissolution
judgment on behalf of his client, the wife.  The judgment required husband to "maintain his present life
insurance policy at the present limits for the minor children.”  The husband died six months later
leaving the insurance benefits to his parents.  The client sued the attorney alleging he failed to protect
her under ORS 107.820.  The specific acts of negligence complained of were:

"(1) He failed to notify the insurance company that insured the life of William Seim of
the terms of the Decree of Dissolution. 

"(2) He failed to instruct plaintiffs to notify the insurance company that insured the life
of William Seim of the terms of the Decree of Dissolution.

"(3) He failed to determine the existence of insurance referred to in the Decree of
Dissolution."  at page 70.

Defendant attorney offered evidence from the insurance company to the effect that the company
would not have honored the decree even if it had received notice of it because it did not clearly describe
a  policy issued by that company.  Based on this evidence, the Court held that the attorney’s mistake
was not properly described in the complaint, hence a judgment should be entered for the defendant
attorney.  As part of its ruling, the Court made the following comments:

“The problem in this case started with the preparation of the dissolution
judgment by defendant.  It requires William to ‘maintain his present life insurance
policy at the present limits for the minor children.’ We know from the record that there
never was a policy naming the children as beneficiaries; there were at least five policies,
some of which, at least, had named plaintiff Hively as beneficiary. Before the
dissolution, William had changed the beneficiaries on those policies to be his parents,
the Seims.  We have no doubt that, if the judgment had described the policy or policies,
giving the name of the insurer and the policy number or numbers and that, if a certified
copy of the judgment had been delivered to the insurer, plaintiffs would have been
protected.  Plaintiffs, however, do not allege that defendant was negligent in either of
those respects.  Had they done so, that negligence would have been the direct cause of
plaintiffs' damage.  In this action, plaintiffs accept the dissolution judgment as adequate
and allege that defendant was negligent in failing to notify the insurer of the  of
the judgment, in failing to instruct plaintiffs to do so and in failing to determine the
existence of insurance referred to in the judgment.[fn3]  On this record, even if
defendant had done those things, plaintiffs would not have been protected * * * because
the judgment does not specifically identify the insurer or the policy number, if the
company had received notice of the  of the judgment, it would not have paid out,
or even held up, the proceeds for the benefit of the children.”  , supra at page 71
[emphasis added].
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Table 3
Sample Life Insurance Language to Avoid Malpractice

The policy name, # and face amount must be stated  
See , 94 Or App 67 (1988)

Life Insurance.  Until all child and spousal support under this Judgment has been fully paid,
husband shall maintain the life insurance on his life described below in full force and effect naming
wife as primary beneficiary

FACE AMOUNT
NAME OF COMPANY POLICY # OF INSURANCE

Great Western Life Insurance Co. A789461  $150,000

Husband shall not borrow money from the insurance policy.  Pursuant to ORS 107.820(6),
husband shall provide wife with a true copy of the insurance policy described above and shall
immediately provide written notice of any action that will reduce the death benefit or change the
designation of the beneficiaries under the policy.

Pursuant to ORS 107.820(6) wife shall cause a certified copy of the Judgment dissolving the
parties' marriage to be delivered to the applicable life insurance company or companies requesting
notification when premium payments have not been made or the insured takes any action that will
change the beneficiary or reduce the death benefit payable under the policy.  The company shall notify
wife whenever a premium payment has not been made or the insured takes any action that will change
the beneficiary or reduce the benefits of the policy.  In the event husband violates these insurance
provisions, a constructive trust shall be imposed over the husband’s estate as well as the proceeds of
all insurance owned by husband at the time of his death to secure payment of this insurance obligation.

Employer Provided Policies

Practice Pointer: If the insurance is provided
via an employer provided policy, it is
sometimes difficult to determine who the
insurer is and who is responsible for
complying with ORS 107.820.  Try naming
the insurer and the employer and send the
letter to both: 

NAME OF COMPANY
Aetna Life provided as an employee
benefit by Nike, Inc.

Insurance not yet Purchased
:

Husband shall immediately purchase a life
insurance policy on his life in the amount
stated above. As soon as it is available and
not later than 60 days from the date this
Judgment is signed by the court, he shall
provide the company name and policy
number to wife. Thereafter, the parties shall
promptly sign a supplemental judgment
confirming the policy details so that a copy
of the judgment as supplemented may be
served on the applicable life insurance
company. 
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Table 4 
CORRECTING THE JUDGMENT TO INSERT INSURANCE INFORMATION

(See ORS 107.843 and ORCP 71A)

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF WASHINGTON

IN THE MATTER OF THE MARRIAGE OF

IVAN BINHAD,

Petitioner,

and

TWILA BINHAD,

Respondent.

No. C03-47585

SUPPLEMENTAL JUDGMENT AMENDING
LIFE INSURANCE OBLIGATION

This matter came before the court based upon a stipulation of the parties made through their

respective attorneys and it appearing from the stipulation that information regarding Petitioner’s life

insurance obligation was left blank when it was submitted to this court and that the parties now desire

to fill in the missing information.

NOW THEREFORE, IT IS ORDERED AND ADJUDGED that paragraph 18 of the General

Judgment of Dissolution of Marriage signed in this case on February 24, 2004 is hereby  corrected and

supplemented so as to provide the following information regarding petitioner’s life insurance

obligation:

FACE AMOUNT
NAME OF COMPANY POLICY # OF INSURANCE

Northwestern Life Insurance Company A789461  $150,000

Dated this  day of , 2013.

                        Circuit Judge
IT IS SO STIPULATED:

_______________________________   _________________________________
Paul J. DeBast OSB #72065 Paul Saucy OSB #79374
Attorney for Petitioner     Attorney for Respondent
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Table 5
LETTER TO LIFE INSURANCE COMPANY

DeBAST, McFARLAND & RICHARDSON LLP
ATTORNEYS AT LAW

9600 S.W. Barnes Road, Suite 325
Portland, Oregon 97225

Telephone: (503) 297-9600
Fax: (503) 297-9500

Paul J.  DeBast Cindy Blocker
Barbara P.  McFarland Marie Gordy
James B.  Richardson

_____________
Legal Assistants

August 15, 2004

Northwestern Life Insurance Company CERTIFIED MAIL
720 East Wisconsin Ave. RETURN RECEIPT 
Milwaukee, WI 53202 REQUESTED

Re:  Northwestern Mutual Life Policy No. 13-856-211 on the life of Ivan Binhad

Ladies and Gentlemen:

This office represents Twila Binhad, the former wife of your policyholder, Ivan Binhad.  Enclosed is
a court certified copy of General Judgment of Dissolution of Marriage involving your insured, Ivan
Binhad.  The judgment requires Mr. Binhad to maintain the policy in full force and effect naming Twila
Binhad as primary beneficiary. 

Pursuant to ORS 107.820(6) Ms. Binhad hereby requests that you notify her whenever Mr. Binhad
takes any action that will change the beneficiary, reduce the benefits or when premium payments have
not been made.  YOU MUST HONOR THIS REQUEST OR SUFFER LEGAL PENALTIES AND
POSSIBLE DAMAGES FOR FAILURE TO DO SO. Until further notice, any notices you are
required to give Ms. Binhad should be sent to the following address:

Ms. Twila Binhad
20715 SW Westview

Portland, Oregon 97229

Very truly yours,

DeBAST, McFARLAND & RICHARDSON LLP

Paul J. DeBast
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Table 6
Example - Letter from Insurer Acknowledging Notice
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Table 7
CLOSING LETTER

DeBAST, McFARLAND & RICHARDSON LLP
ATTORNEYS AT LAW

9600 S.W. Barnes Road, Suite 325
Portland, Oregon 97225

Telephone: (503) 297-9600
Fax: (503) 297-9500

Paul J.  DeBast Cindy Blocker
Barbara P.  McFarland Marie Gordy
James B.  Richardson

_____________
Legal Assistants

March 23, 2004

Ms. Twila Binhad
20715 SW Westview
Portland, Oregon 97229

Dear Twila:

Enclosed is a copy of the court's judgment dissolving your marriage.  Oregon law provides that your
divorce is effective on the day the judge signs it.  This is an important document and should be kept
in a safe place for future reference.  Now that the case is concluded, there are several things I need to
tell you about.

ALTERNATE #1 WE REPRESENT OBLIGEE AND WE SENT LIFE INS. LETTER
. Your divorce judgment requires Ivan to maintain his $150,000 Northwestern Life

Insurance Company policy in force naming you as primary beneficiary.  You are supposed to be
provided with a copy of the policy.  You should let me know if you have trouble getting the policy
copy.  Oregon law permits you to send Northwestern Life Insurance Company a copy of the Judgment
of Divorce and a request for notice if Ivan should fail to perform his duties regarding the policy. 
Enclosed is a copy of a letter I am sending to Northwestern Life Insurance Company on your behalf. 
We cannot undertake to keep the insurance company advised as to changes in your address, so this will
be your responsibility.  It is imperative that you notify the company by certified mail if and when you
move so that they can continue to correspond with you.

ALTERNATE #2 LIFE INSURANCE INFORMATION NOT FILLED IN ON JUDGMENT
. As you know, the Court's judgment requires Ivan to maintain certain amounts of life

insurance on his life naming you as beneficiary.  Oregon law gives  you the right to send a certified
copy of the judgment to his life insurance company. The notice can include a request that the company
inform you if the policy is allowed to lapse or the beneficiary is changed. The trouble is that the
company name and policy number were not inserted in the appropriate section of the divorce judgment
before it was signed by the judge. As a result, if you sent the judgment to the insurance company and
gave the notice request, the company would not know that the judgment describes their policy and,
hence the company may not honor your request.

52



This may not seem very important to you now, but if something were to happen to Ivan, you would
be very unhappy if the insurance were not in force or the beneficiary clause named someone else
other than you or your children.  For this reason, I urge you to follow up on this issue and insist that
Ivan provide you with the information so that we can fill it in on a supplemental judgment.  Once
that is done, we can have it signed by a judge and then send a certified copy of the supplemental
judgment to the insurance company along with your request for notice if the beneficiary changes or
the policy lapses.  Some clients tell us they want to avoid further legal expense after the judgment
is signed so they do not want us to follow up on the insurance issue and make sure the job is
completed.  Accordingly, we will not do anything further in terms of trying to force Ivan to complete
the supplemental judgment unless you ask us to.

. Your divorce judgment requires you to maintain certain amounts of life insurance
in force.   Oregon law requires you to provide (NAME OF FORMER SPOUSE) with a true copy
of the policy, as well as written notice of any action you take that will reduce the insurance benefits
or change the beneficiaries under the policy.  Please let me know if you have questions about this
obligation.

=======

.  If you currently have a Will, Oregon law provides that your divorce
revokes all provisions in your Will which run in favor of Ivan and the effect of the Will is the same
as though Ivan did not survive you.  You should also know that a remarriage revokes any will you
may have.  If you do not have a Will, Oregon law provides that your assets pass to children (even
if they are too young to handle the money).  If a person does not have children, the law says assets
pass first to parents and, if parents are not living, then to brothers and sisters and so on down the
blood line. I would be happy to help you revise your Will or help you prepare a new Will, Trust or
estate plan if you do not have one. Life insurance, pension and retirement benefits are typically not
affected by the court's judgment.  You must change the beneficiary designation on your life
insurance and retirement benefits unless you want these benefits to pass to your former spouse  upon
your death.
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SAMPLE JUDGMENT LANGUAGE – BENEFICIARIES 
 
            Elimination of Rights Upon Death.  The property division aspects of this judgment shall 
become effective immediately.  Neither party shall receive property awarded to the other 
under the terms of this Judgment.  To the fullest extent allowed by law, this judgment shall 
serve as revocation of a party as "beneficiary" and "surviving spouse" on all Individual 
Retirement Accounts, pensions, 401(k) plans, profit sharing plans, ESOP, and other retirement 
accounts in the name of the other party, and any designation in any will, trust, and living will 
that benefits the other party that is now in effect, even if no formal change of beneficiary is 
made.  Except as otherwise provided herein, this Judgment serves as revocation of a party as 
"beneficiary" and "surviving spouse" on all life insurance policies insuring either party’s life in 
which either party has any ownership interest whatsoever.   
 
*Note ORS 107.121 provides as follows: 

Revocation of designation of beneficiary upon entry of judgment. (1) A judgment of 
dissolution, separation or annulment may revoke a designation of beneficiary made by a 
principal in favor of a spouse or a relative of the spouse if the designation of beneficiary 
is revocable as described in subsection (2) of this section. 
(2) A designation of beneficiary is revocable for the purposes of this section if the 
principal at the time of the judgment may, by law or under the terms of the instrument, 
cancel or change the designation of beneficiary. 
(3) A designation of beneficiary is revocable for the purposes of this section without 
regard to whether the principal is: 

(a) Competent at the time of the entry of judgment; or 
(b) Able to designate the principal in place of the spouse or in place of the 

relative of the spouse. 
(4) The revocation of a designation of beneficiary under this section becomes effective upon 

entry of the judgment. [2005 c.285 §3] 
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Beware! Automatic Beneficiary Revocation Law Not Effective for ERISA 
and Federal Life Insurance and Retirement Benefits

Be careful in relying on the new “automatic beneficiary revocation” statute, ORS 107.118 - 107.131 (2005 
Oregon Laws Chapter 285) as it applies to employer-provided ERISA1 benefits (both life insurance and retirement 
benefits) and to federal employment benefits.  

This new statute provides that beneficiary designations in favor of a former spouse are automatically revoked 
if so provided in the judgment of dissolution or unlimited separation. The statute applies broadly to beneficiary 
designations of all types, expressly including ERISA and federal employment benefits. However, the statute is 
pre-empted by federal law with regard to those benefits.

So said the U S Supreme Court in , 532 US 141 (2001), involving a similar Washington 
State statute. 
In that case, a Boeing employee died in a car accident two months after divorcing his wife and before removing 
her as beneficiary of his employer-provided life insurance and retirement benefits. Washington law provided for 
automatic revocation on divorce of all designations of “nonprobate assets” in favor of a former spouse. 
Notwithstanding the statute, Boeing paid the benefits to the former wife, and the husband's children by prior 
marriage brought suit. In a 7-2 decision, the Supreme Court held that the Washington statute was pre-empted by 
ERISA and confirmed the payment of benefits to the former wife. In its opinion, the Supreme Court recognized 
that all employer-provided life insurance and retirement benefits are governed by ERISA, and that ERISA itself 
provides that it “shall supersede any and all State laws insofar as they may now or hereafter relate to any
employee benefit plan.“2 ERISA requires that each plan shall “specify the basis on which payments are made to 
and from the plan“3 and that each plan must be administered “in accordance with the documents and instruments 
governing the plan.”4 The Court recognized Congress' goal to allow each ERISA plan to have a nationally 
uniform system of plan administration. “Differing state regulations affecting an ERISA plan's system for 
processing claims and paying benefits impose precisely the burden that ERISA preemption was intended to 
avoid.”5

Therefore, Oregon's new statute will not be applicable to ERISA plans, despite it's express reference to 
ERISA. Instead, the terms of the plan will control. Indeed, some plans do provide that, upon receipt of notice 
regarding the divorce of a participant, beneficiary designations are automatically revoked. However, most plans 
do not so provide.  

So, what is an ERISA plan? Generally, ERISA governs all “qualified retirement plans” and all “welfare 
benefit plans” sponsored by private sector employers. “Qualified retirement plans” include 401(k) plans, profit 
sharing plans, defined benefit plans, employee stock ownership plans (ESOPs), money purchase pension plans 
and cash balance pension plans. “Welfare benefit plans” include non-retirement employee benefits, including life 
insurance, health insurance, cafeteria plans and vacation pay plans. 

However, ERISA does not apply to plans which cover only the business owner and/or the owner's spouse.6

Therefore, for example, the profit sharing plan of a self-employed real estate agent who has no employees is not 
an ERISA plan. 

Also, ERISA does not apply to deferred compensation plans (also known as 457 plans), stock option plans, 
SEP-IRAs, SIMPLE plans, 403(b) plans (also known as tax sheltered annuity plans) or IRA accounts. And ERISA 
does not apply to retirement or welfare benefit plans sponsored by state and local government employers. This 
would include Oregon PERS. For all these types of plans, the new statute should be fully effective. 

The other large group of plans to consider are the federal plans, specifically: the Civil Service Retirement 
System (CSRS), the Federal Employees Retirement System (FERS), the Thrift Savings Plan (TSP), military 
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retirement benefits, and Federal Employees Group Life Insurance (FEGLI). The new Oregon statute purports to 
apply to these programs, as well. However, the effectiveness of the statute on these programs is extremely 
doubtful. No benefits are paid to a former spouse from CSRS, FERS or military retirement system unless 
specifically provided in a court order. So as a practical matter, the only systems to be concerned with are TSP and 
FEGLI. 

Specifically, the TSP regulations provide that the beneficiary designation on file with the government at the
time of death controls the payments of the TSP account at death.7 And the FEGLI statute does the same.8 There is 
no provision under either federal scheme for automatic revocation of a designation on divorce. Further, the Office 
of Personnel Management, which administers FEGLI, has stated, with regard to designations: “ . . . the FEGLI 
law preempts state law . . .”9 So there is little doubt that the new Oregon statute will be ineffective to revoke a 
designation with respect to a federal employee's TSP or FEGLI benefits.  

In summary, don't rely on new ORS 107.118-.131 and the divorce judgment to automatically revoke 
beneficiary designations for ERISA and federal retirement and life insurance benefits. The new statute is 
preempted by ERISA and federal law with respect to those benefits. Instead, you should still instruct your clients 
to affirmatively change their beneficiary designations, and document your file accordingly. 

Originally published in OSB Family Law Newsletter, April 1996. Updated September 2008. 

Footnotes:
1 Employee Retirement Income Security Act of 1974, as amended, 29 USC 1001 et..seq. 
2 29 USC ‘1144(a). 
3 29 USC ‘1102(b)(4)  
4 29 USC ‘1104(a)(1)(D)
5 532 US at 142, 150. 
6 29 CFR ‘2510-3.3 
7 5 CFR ‘1651.2. Also 5 CFR ‘1651.4 provides that the exclusive way for a member to change a beneficiary is to 

complete and file a new beneficiary form or a revocation form. “A will, or any document other than Form TSP-3 
or Form TSP-11-B may not be used to change or cancel a beneficiary(ies) of a TSP account.” Id.
8 5 USC ‘8705(a) 
9 Handbook for Court-ordered Retirement, Health Benefits and Life  
 Insurance (1997), p. 124.  
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Dividing PERS Retirement Benefits - There Is No “One Size Fits All” Approach Anymore!!

by Clark B. Williams1

Until recently it was easy to divide PERS benefits in divorce.  Before the 2003 Oregon 
Legislature overhauled the PERS system, it was most common, and also almost always most fair, 
to simply divide the marital portion of a PERS account in half, and for the “alternate payee” to 
have a separate account.  This is the so-called “up front division method.”  This division method 
also serves to best disentangle the parties.  This method has been allowed by Oregon law, ORS 
238.465, since 1993.

But since 2003 and with the advent of the Individual Account Plan (IAP) and the Oregon 
Public Service Retirement Plan (OPSRP), dividing PERS benefits is much more complicated.   

First, it is important to note that PERS member (except a member who terminated 
employment prior to 2004) now has an IAP account.  The IAP account is derived from a 
contribution by the government employer equal to 6% of the member’s compensation each year, 
starting in 2004, plus earnings on those contributions each year.  Many PERS members now have 
IAP balances exceeding $30,000.  The IAP is in addition to the member’s benefits in Tier One, 
Tier Two  or OPSRP.  So every PERS member has benefits to divide, potentially, in a 
divorce.  The IAP is a different system, and the division is handled separately. 

Second,  new PERS regulations effective January 1, 2011 must be followed.  In 
particular,  new template forms must now be attached to any divorce judgment or supplemental 
order dividing PERS benefits.2  The template forms do not replace the need for a judgment or 
court order dividing benefits specifically in compliance with ORS 238.465.  Rather, these 
template forms are to the judgment or court order and must be completed and 
attached thereto as exhibits.  Further, if only one of a member’s two PERS benefits are being 
divided (e.g., a member’s Tier One account is being divided but the member is keeping the IAP 
account), the judgment or order must still incorporate a PERS template form specifying that the 
benefit being retained is “free and clear” of any claim by the former spouse.  So in every case at 
least two of these forms must be attached to the judgement or court order, one for the IAP and 
one for the Tier One, Tier Two or OPSRP benefit, as the case may be.  PERS will now reject any 
judgment or order that does not include these forms. 

Finally, no longer is it universally true that the “up front division method” is the best, or 
even fairest, way to divide PERS benefits.  Depending on which party you represent, and whether 

1 Special “thanks” go to Paul Saucy, Esq. and to Peter Ungern, Manager of the PERS Specialty Services Section, 
for their contributions in the writing of this article.   

2 The forms can be found at http://www.oregon.gov/PERS/MEM/docs/forms/046fs.pdf?ga=t
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the member is “Tier One” or “Tier Two ,” your client may be better served to divide PERS 
benefits at retirement using the “time rule.3”  That dichotomy will be the focus of the remainder 
of this article.

This is the first of two articles addressing how best to divide PERS benefits in view of 
these changes.  This first article will focus on dividing Tier One and Tier Two  benefits.  The 
second article, to be published in the June edition of the Family Law Newsletter, will focus on 
dividing IAP accounts and OPSRP benefits. 

To best represent your client in dividing PERS benefits, it is important first to understand  
how the benefits are earned and calculated, and when and how they are paid.  I will discuss Tier 
One and Tier Two  separately, because they are very different.  In fact, depending on who 
you represent, the best division method for your client is often opposite for Tier One vs. 
Tier Two !  

Any employee first employed in a PERS-covered position prior to January 1, 1996 is in 
Tier One.  Tier One employees will receive a lifetime monthly pension benefit (or the lump sum 
equivalent) equal to the produced these three alternte methods: 

 1. 1.67%4 x years of service x FAS (“final average salary”).   So, for 
example, a school teacher who retires with 30 years of service and a final average 
salary of $5,000/month will receive a benefit of 1.67% x 30 years x $5,000 = 
$2,500/month under this method. 

 2. The member’s PERS account, doubled by the “money match” and 
then multiplied by an annuity factor that is based on the life expectancy of the 
member.  For a member at age 58, the annuity factor is $7.96/$1,000.  Therefore, 

3 The “time rule” is also referred to as the “coverture fraction.” It is an arithmetic way of determining each spouse’s 
interest in the plan benefit by separating out the premarital or postmarital portion of the benefit by multiplying the 
marital share (usually 50%) by a fraction. The numerator of the fraction is usually the number of years during the 
marriage that the employed spouse earned credit for service under the retirement plan. The denominator is usually 
the total years of service under the retirement plan to the point of retirement or termination of employment.  For 
example, 10 years of marriage divided by 20 years of service up to the point of retirement (the last 10 years being 
postdivorce) multiplied by the marital share (usually 50%) equals the former spouse’s share of the benefit. 

307 Or 370, 378–379, 769 P2d 179 (1989) This formula has the effect of treating each year of service 
during the member’s career as having equal credit in determining the former spouse’s share, even though the benefits 
may not have accrued uniformly during the employee’s career.  That is why the Court of Appeals in ___
Or.App. ___ (2001) referred to the “time rule” as the “straight line method.” 

4 2.0% for “police or fire” employees
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for example, if the school teacher in the above example has an account balance of 
$175,000 at age 58 and then retires, the teacher’s retirement under this option is 
$175,000 x 2 x $7.96/$1,000 = $2,786/month. 

 3. .  For members participating in PERS since before August 
21, 1981, a third formula applies which is a combination of the first two.  The  
formula is: 1% x years of service x FAS the account balance (not doubled) 
times the annuity factor.  In the school teacher example above, the formula would 
be 1% x 30 years x $5,000 $175,000 x $7.96/$1,000 = $2,893/month.  In 
situations where the first two formulas yield a result that is close to each other (as 
in this example), then this third method (for those in the system before August 21, 
1981) yields the best result. 

The Full Formula method is a traditional defined benefit formula.  The Money Match method is a 
defined contribution formula.   The Formula Plus Annuity method is a blend of both the first two.
So whether PERS is behaving as a defined benefit plan or a defined contribution plan is entirely 
dependent on the prevailing method.  This is important to recognize.

The following additional factors are important for understanding PERS 
Tier One benefits:

A. A member’s PERS Tier One account balance is the cumulative total of an annual  
contribution equal to 6% of the member’s compensation through 2003 (after 
which time these contributions have been made to the member’s IAP account) 
plus earnings on that balance each year.5

B. The earnings added each year are determined by the PERS Board.  Each member 
has a “regular account” and, if the member chooses, also a “variable account.”  
The “regular account” is invested more conservatively, and importantly it has 
a minimum earnings of 8% per year.6 Again, the account balance at 
any time represents only half (or less) of the total value of the account because the 
account will be “matched” by an equivalent employer contribution at retirement. 

C. The 1990's produced very strong earnings for PERS accounts.  For the five years 
1995 - 1999, inclusive, PERS regular accounts earned an average of 15.5% 

and variable accounts earned 26% .  The result was that the 
accounts of  nearly all PERS members ballooned to the point that the Money 
Match method prevailed over the Full Formula method nearly every time.  

5 Originally the contribution came from the member’s after-tax salary (hence, called the “employee contribution”) 
but since the early 1980's and as a result of collective bargaining most employee contributions are “picked up” by the 
government-employers.  

6 The 2003 Oregon Legislature tried to repeal this 8% guarantee, prospectively, but the Oregon Supreme Court 
ruled that it was constitutionally protected. 
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According to “PERS By The Numbers,”7 nearly 90% of the retirees between 1999 
and 2004 retired under the Money Match formula, and with an average retirement 
income of over 90% of final average salary, or FAS.  

D. Years of Service after 2003 count under the Full Service formula, even 
though no new contributions are being made to member Tier One accounts.  The 
Money Match method continues to predominate.   According to PERS by the 
Numbers,” 8 over 60% of retirees in 2007 (the latest year available) retired under 
the Money Match formula even though no new contributions have been made to 
Tier One accounts since 2003.  However, that trend is reversing.  Tier One 
members who are still many  years from retirement may eventually retire under 
the Full Service formula, particularly those who have significant salary increases 
after 2003.

E. In an “up front division,” PERS establishes a separate “alternate payee’s” account 
for the portion of the Tier One account awarded to the former spouse.  Because of 
this, the alternate payee’s benefits are limited to the Money Match method.  This 
is true even if the member eventually retires under the Full Formula method.  This 
is very important to understand.  Also, the former spouse’s account is invested 
strictly in the “regular” account, even if derived partially from the member’s 
“variable” account.

F. Tier One members can retire at age 589, or at any age with 30 years of service.  
Tier One members can retire as early as age 5510 with a reduction in benefits for 
early commencement.  Benefits are measured in monthly payments for the life of 
the member (Option 1).  The member can elect survivorship options (Options 2, 
2A, 3 or 3A) with another spouse or person with a lower actuarially determined  
monthly benefit, and/or a partial or total lump sum benefit. 

G. All monthly benefits are increased annually by the increase each year in the 
Consumer Price Index (“CPI”), but limited to 2% per year.  

Based on the foregoing, it is apparent that a Tier One Member’s best  retirement 
accumulation years are those already in the rear view mirror.  In fact, in many cases the 

7 http://www.oregon.gov/PERS/docs/general_information/bythenumbers.pdf?ga=t

8 Id., at p. 7 

9 Age 55 for “police or fire” employees

10 Age 50 for “police or fire” employees
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member’s account balance is still so large, relative to years of service and salary, that the Full 
Formula method will never catch the Money Match method before retirement.  In those cases, the 
additional years of service from now until retirement count for nothing in terms of Tier One 
benefits!  The member will receive the same benefit if he or she quits now than if the member 
continues to work until retirement.  This is a common phenomena for career Tier One members 
now in their 50's. 

For example, here is a “live case” on my desk right now (I will round off the dates and 
numbers).   Husband has been a Tier One PERS member since 1983, now age 51, with seven 
years to projected retirement at age 58 in 2018.  He earns $75,000/year and has a Tier One 
account balance of  $215,000 as of December 31, 2010.  The PERS on-line estimator11 projects
that Husband will retire at age 58 with an account balance of $368,000, to be doubled by the 
Money Match to $736,000, and which will annuitize at $5,845/month.  Also according to the 
estimator, even if Husband’s salary increases to $100,000/year by his retirement in 2018, the Full 
Formula method would yield only $4,772/month.  So the Money Match will be the prevailing 
formula for him even seven years from now.  Husband’s salary would have to increase to at least 
$123,000/year by his retirement for the Full Formula method to overtake the Money Match 
method, which is unlikely in this economy.  So unless that happens, Husband’s continued service 
from now until retirement does not increase his final Tier One benefit by one dime.  And 
remember, no contributions have been added to Husband’s Tier One account since 2003.  This 
means that for his 35-year career, from 1983 to 2018, was
earned in the first 20 years of his career, from 1983 thru 2003.  His last 15 years from 2004 thru 
2018 count for nothing in terms of Tier One benefits!

The divorce will occur in 2011, and I represent Wife.   So it is in her benefit, clearly, to 
use the “up front” 50-50 division. This will give her half of Husband’s benefits at his 
retirement.   And I can argue, easily, that this is appropriate under these circumstances.   Her half 
of the account balance at retirement will be $368,000, and she would then have her own payment 
options including lump sum.  And this would be in addition to half of Husband’s current IAP 
account (now about $28,000, so her half is an additional $14,000).

But if I represent the Husband, then I would explain to him that to use an “up front” 
division is to give away half of the best years.   I would explain that it would be better to use the 
“time rule” to keep the account intact from now until retirement and divide it on a prorated 
basis.   Under the time rule, wife’s share of the total benefit would be $736,000 x 28 years to date 
÷ 35 years total service at retirement x 50% = $294,400.  This represents a savings for Husband 
of $73,600 at retirement.  Wife would get 40% of the total benefit, not 50%.  The legal basis for 
this approach is the case12, which holds that the “time rule” applies to all defined benefit 
plans.  And in the first instance, PERS is a defined benefit plan.  The counter-argument, 
however, is that in this case where the Money Match is the prevailing method, PERS is 
performing as a defined contribution plan.  And therefore it is appropriate to divide the account 
in half now, as with all defined contribution plans.   

11 http://apps.pers.state.or.us/benefitestimator/bencalc_step1_start.asp

12 Cited in footnote 3.
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Therefore, when representing a Tier One member, particularly one who is late in his or 
her career, consider carefully whether it is better to argue for the use of the “time rule” to divide 
the account balance at retirement, rather than at the time of divorce, so that the member keeps a 
larger share of his or her eventual Tier One benefit.  This is true even in most cases where the 
Full Formula will catch up to the Money Match in the years immediately before retirement, since 
the time rule will still normally yield better result for the member.   But to be sure, it is best to 
run the actual numbers of each case thru the PERS on-line estimator.

And if you use the time rule to divide at retirement, then the judgment or supplemental
order should address what happens on either death before retirement.  And at retirement, if the 
opposing party is much older or has a shortened life expectancy, then you might consider also 
having the judgment or order mandate an Option 2 (100% survivor) benefit and to split the 
payments rather than to split the account.  That way, on the first death then the survivor 
(hopefully your client) can then receive both halves of the benefit for the rest of his or her life.   

A PERS member is in Tier Two  if he or she was first employed between January 1, 1996 
and August 28, 2003.  Employees first hired after August 29, 2003 are in OPSRP.   The benefit 
structure for Tier Two employees is similar to Tier One.  But there are enough differences to 
turn the typical  approach for dividing Tier Two  benefits 180 degrees from that for Tier One, as 
explained below.   

These are the basic differences between Tier One and Tier Two 

 1.  The normal retirement age is 60, not 58, for general service (not police or fire) 
employees.

 2. There is no 8% interest guarantee as with Tier One regular accounts.  Therefore, 
for example, in 2008 Tier Two  accounts lost over 27% while Tier One regular 
accounts gained 8%.   

 3. The retirement formulas are just the Full Formula method and the Money Match 
method.  There is no Formula Plus Annuity method. 

Contributions to Tier Two  accounts were made, at most, for only eight years, from 1996 
thru 2003.  Contributions to Tier Two  accounts were frozen after 2003, just as for Tier One 
accounts, with the 6% contributions after 2004 being redirected to new IAP accounts for each 
Tier Two  member.   And because of relatively poor earnings results for Tier Two  accounts in 
the last decade, Tier Two  accounts are still relatively small.  

On the other hand, as with Tier One, continued serviced by Tier Two  employees still 
count under the Full Formula method, which is the same method as for Tier One.  As a result, 
with the passage of time since 2003, Tier Two  retirements are increasingly under the Full 
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Formula method, and that trend will only get stronger with time. 

Tier Two  employees are often younger, with a longer horizon to retirement.  In most 
cases,  the account balance represents only a small fraction of the total retirement likely to be 
paid to the Tier Two  member.   An “up front” division limits the alternate payee to the less 
valuable Money Match method, as with Tier One.  And so using an “up front” division method 
tends to short-change the alternate payee and to preserve the more valuable Full Formula benefits 
for the member.

I will illustrate with another “live” case on my desk today.  Husband is the Tier Two  
member, having entered PERS on April 1, 2001.  His Tier Two  account balance was only 
$13,000 as of December 31, 2009.  It is  small because it represents contributions just for nine 
months in 2001 and for the years 2002 and 2003.  Again, no new contributions have been made 
to this account since 2003. Yet as of 2011, Husband has ten years of service under the Full 
Formula method.  Husband is already age 58 and may retire soon.  His salary is approximately 
$55,000 per year.  The parties are divorcing now.  All Tier Two  service is marital. 

According to the PERS on-line estimator, were Husband to retire now, the Full Formula 
method would prevail and award husband a monthly pension of $714/month.  But the Money 
Match method would produce only $224/month.  In other words, the value of the account balance 
is only one-third of the value of the likely benefit based on salary and years of service.   

I represent Wife in this case.  If I were to divide the account in half, I would limit Wife to 
an account that would produce only $112/month to her.  And Husband would retain the other 
$602/month.  Therefore, I am proposing to use the “time rule” to divide the benefits.  And 
appropriately so, since PERS in this instance is performing as a defined benefit plan.   This way, I 
will insure that wife gets the equivalent of half of the total benefit, or $357/month.  This is an 
additional $245/month to her for the rest of her life, with CPI increases.  And she is just 58 
herself, so this could mean a lot to her over the years.  

Further, because of Husband’s poor health habits and poor genetics, I am drafting the 
order to mandate that the entire benefit be paid in the form of Option 2, a joint and 100% 
survivor annuity, which will yield a lower total payment of $632/month.   Payments will be split 
equally for as long as both live.  But if Husband dies first as expected, then Wife will receive 
both halves thereafter for as long as she lives.  And in this case, the extra PERS benefits at that 
time will partially compensate her for loss of spousal support due to his death. 

This approach is 180 degrees from the approach taken for Wife in the Tier One example, 
above.
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No longer is it sufficient to blindly divide PERS Tier One and Tier Two  benefits “up 
front” at divorce.   Practitioners should take time to understand the particular PERS benefits in 
each case, whether Tier One or Tier Two  and the account balances and service credits earned, 
and to estimate whether the Full Formula or the Money Match method will ultimately prevail at 
retirement.   Practitioners may also need to consider the ages of each party, their likely retirement 
dates, their relative health and the likelihood that one will survive the other.   A loose rule of 
thumb when representing the alternate payee is to recommend  an “up front” division if member 
is Tier One and a “time rule” division if the member is Tier Two .  And the rule of thumb is 
exactly the reverse when representing the member.  But each case should be evaluated on its own 
merits.
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Dividing PERS Benefits - Part II

1

This is the second in a two-part series on dividing PERS benefits in a divorce.  The first 
article, published in the April 2011 edition of this newsletter, examined the issues in dividing 
PERS Tier One and Tier Two benefits.  This article will examine the issues in dividing the 
Individual Account Plan (IAP) and the new Oregon Public Service Retirement Plan (OPSRP). 

Every PERS member has benefits to divide, potentially, in a divorce.  The first is the 
member’s Tier One, Tier Two or OPSRP benefit, as the case may be.2   The other benefit is the 
IAP account.   

active PERS member (except a member who terminated employment prior to 
2004) now has an IAP account.  The IAP account is derived from an “employee” contribution 
equal to 6% of the member’s compensation each year, starting in 2004, plus earnings on those 
contributions each year.  Approximately 70% of PERS members have their 6% employee 
contributions “picked up” by the governmental employer, so that it is actually paid by the 
employer and not the employee.3 For the remaining members, the contribution is a mandatory 
after-tax deduction from their net paychecks. Many PERS members now have IAP balances 
exceeding $30,000.  The IAP is a different system from Tier One, Tier Two and OPSRP, and the 
division is handled separately. 

The IAP accounts are like 401(k) accounts and other defined contribution plan accounts.  
They represent “cash in the bank,” so to speak.  The value of an IAP account is its balance at any 
time.  This is unlike Tier One accounts and Tier Two accounts, which are worth much more (at 
least twice, and often even more) than the balance shown on the account statement.  This 
distinction can be lost when looking at a member’s “combined annual statement.”  The combined 
statement will show both the Tier One or Tier Two balance and the IAP balance.  The temptation 
is to add the two balances together to determine total value of the member’s PERS benefits.  But 
that would be mistake - - the two values shown on the combined statement are apples and 

1 Special “thanks” go to Paul Saucy, Esq. and to Peter Ungern, Manager of the PERS Specialty Services Section, 
for their contributions in the writing of this article. 

2 Tier One applies to members first employed in a PERS-covered position prior to 1996.  Tier Two applies to 
members first employed between January 1, 1996 and August 28, 2003. OPSRP applies to members first employed 
on or after August 29, 2003.

3 See “Oregon PERS at a glance - March 2011" at 
http://www.oregon.gov/PERS/docs/pers at a glance3 2011.pdf?ga=t     
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oranges.4

The IAP is a giant pooled fund for all participants state wide, and the investments are 
managed by the Oregon Investment Council.  The Council consists of a six-member board made  
up of four gubernatorial appointees, the State Treasurer and the PERS Executive Director.  
Because the IAP is managed as a giant single pooled fund, individual members of the IAP cannot 
self-direct their investments. Everyone in the IAP gets the same rate of return.  In 2010, the IAP 
had a net investment return of 12.13%. 

The IAP  is valued as a whole, and individual account balances determined, just once per 
year as of each December 31.  A member’s account balance at each December 31 is the sum of 
the balance as of the prior December 31, plus the investment earnings (less losses) on that 
balance for the year, plus a new contribution equal to 6% of the member’s compensation for that
year.  Because this balance is determined only once per year, it is impossible to precisely 
determine a member’s balance as of any given date during the year.  In other words, the IAP is 
not “daily valued” as are many 401(k) and other defined contribution plans.

IAP accounts are 100% vested at all times.  They are fully portable.  A member can apply 
to receive his or her IAP account generally within 90 days after termination of employment.  Like 
any other distribution from a defined contribution plan, the distribution of a member’s IAP 
account will be subject to income taxes and a potential 10% early distribution penalty for 
participants under age 59 ½, unless the distribution is rolled to an IRA account.  At retirement, 
the member can elect a lump sum distribution or an IRA rollover, or installments over a 5, 10, 15 
or 20 year period.  The balance remaining at the member’s death will pass to the member’s 
designated beneficiary.

IAP accounts are easily divided in a divorce.5 However, the fact that IAP accounts are 
valued only as of December 31 each year means that IAP accounts can be divided only as of 
December 31 of any given year.  Any order or judgment purporting to divide an IAP account as 
of a date other than December 31 (e.g., a judgment that purports to divide the account “as of the 
date of this judgment”) will be ineffective and will be rejected by PERS (unless, in fact, the date 
of the judgment is December 31).   

So, to effectively divide an IAP account as of any other date will require doing some math 
by hand.  You will need to know the prior December 31 value, then add the current year’s 6% 
contribution to the date of the division, then multiply the sum by the appropriate percentage 
(typically 50%) and award that amount as a dollar figure as of the prior December 31.  So, for 
example, if a member’s account is to be divided evenly as of June 1, 2011 and the member had 

4 See the April 2011 Family Law Newsletter for an explanation of Tier One and Tier Two benefits, and in particular 
how the account balance is only a fraction of the total value.

5 The applicable regulation for dividing IAP accounts is OAR 459-045-0014.
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an IAP account of $25,000 as of December 31, 2010 and has a monthly salary of $3,500 per 
month, then the appropriate award will be: [$25,000 + ($3,500/month x 5 months x 6%] x 50% = 
$ 13,025.  The judgment or order would award that amount as of December 31, 2010.6

This method presents challenges early in each calendar year, before the annual account 
statements are available for the prior year (e.g., the 2010 combined statements came out the 
second week of May 2011).  However, an estimated IAP earnings rate for each year is usually 
available on the PERS website7 by the end of January, and is normally reliable to within a few 
hundredths of a percent.  So, for example, an equal IAP division to be done as of a judgment 
dated March 1, 2012 will have to be manually calculated by starting with the December 31, 2010 
IAP balance, adding the estimated earnings for 2011 based on estimated rate of return posted on 
the PERS website, adding the 6% contribution for all of 2011 and for January and February 2012, 
dividing by two and awarding that amount as a dollar sum as of December 31, 2011.

Once awarded, PERS will segregate the alternate payee’s share into a new IAP account in 
the alternate payee’s name as of the applicable December 31.  The account will also be credited 
with its share of IAP earnings (less losses) thereafter.  The alternate payee can immediately 
access the account, even though the member cannot if still employed.  Any amounts taken 
directly are subject to tax withholding, as with any qualified plan.  Also, the alternate payee’s 
account can be rolled tax free into an IRA or other qualified plan.  Or the alternate payee can 
leave the account in the IAP as long as he or she wishes.   

OPSRP is a pure defined benefit plan, very similar to private sector defined benefit plans.  
There is no “account” and no “money match” formula.  No lump sum payments are available. 
Rather, OPSRP provides retirement income for the life of the member and, potentially, for the 
life of a beneficiary (including a former spouse).  Think of it like Social Security.   

The OPSRP formula is simple: 1.5%8 times years of service times “final average 
salary.”9 Normal retirement is age 65.  A member can retire as early as 55 with an actuarially 
reduced benefit to reflect that is starting early and will be paid out for a longer time.  The 
reduction in the monthly payment may be as much as 60% to start at age 55 instead of age 65.  

6 In this example, one might think to be clever by drafting the judgment or order to award “50% of the member’s 
account as of December 31, 2010 plus $525,” with the $525 being half of the 6% contribution for the first five 
months of 2011.  This would save having to actually know the December 31, 2010 balance and to do the math for a 
total gross dollar award.  But PERS regulations provide that the IAP division must be expressed a percentage 

as a dollar amount, and cannot be a combination of both a percentage and a dollar amount.  

7 See http://www.oregon.gov/PERS/section/financial reports/financials.html    

8 (Age 60 for police and fire employees) This compares to age 60 for Tier Two and age 58 for Tier One (age 50 for 
police and fire employees).  

9 (1.8% for police and fire employees.)  This compares to 1.67% for Tier One and Tier Two (2% for police and fire 
employees). 
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At retirement, five payment options are available: 

  the Single Life Option which pays for the life of the member only (like Option 1 
under Tier One and Tier Two);

  a Full Survivorship Option which pays for the life of the member and then for the 
life of a designated beneficiary if the beneficiary survives the member  (like 
Option 2);

  a Full-Survivorship Increase Option which pays for the lives of the member and a 
designated beneficiary but which increases to a Single Life Option if the 
beneficiary is the first to die (like the Option 2A “pop-up”);  

  a Half Survivorship Option which pays for the life of the member and then 50% 
thereof for the life of a designated beneficiary if the beneficiary survives the 
member  (like Option 3); and 

  a Half Survivorship Increase Option which pays for the life of the member and 
then 50% for the life of a designated beneficiary if the beneficiary survives but 
which increases to a Single Life Option if the beneficiary is the first to die (like 
the Option 3A “pop up”).

The largest monthly amount is paid under the Single Life Option.  The other payment options 
produce slightly smaller payments because they are paid over two lifetimes.  A married member 
is required to elect the Half Survivorship Option unless the spouse of the member, at retirement, 
consents to an alternate form of payment.  All benefits, once payable, will be subject to annual 
cost of living increases not to exceed 2% per year.  

If a member dies before retirement, then only 50% of the accrued benefit is available to 
be provided to a surviving spouse, former spouse or other beneficiary.  The other 50% reverts to 
the PERS system.  This is important to recognize.  

10

As stated earlier, OPSRP applies only to government employees first employed by a 
PERS covered employer on or after August 29, 2003.  And it takes five years of service to vest in 
OPSRP at all.  So only recently have OPSRP benefits become sufficiently valuable to merit being 
divided instead of being valued and offset in the overall divorce settlement.  

OPSRP represents retirement income often decades away and is not immediately 
available in cash.  And for this reason it is still preferable where possible to allow the member to 
keep the OPSRP benefit and to offset that value against other assets being awarded to the spouse.  
The OPSRP benefit should be valued actuarially to see if an offset is practicable.

10 The applicable regulation for dividing OPSRP benefits is OAR 459-045-0012.

In my experience, particularly for younger members, the value of the OPSRP may be less 
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even than the value of the IAP.  So in those cases, it is possible (and usually preferable) to evenly 
divide a member’s combined PERS benefits by awarding all of the OPSRP to the member, then 
an equal value of the IAP to the spouse, and to split the balance of the IAP.  This will require a 
valuation of the OPSRP.  This allows the spouse to maximize current cash while preserving the 
long-term benefit for the member, and it serves to best disentangle the parties.  I recommend this 
approach for younger couples. 

For those close to retirement, particularly if the alternate payee can wait until the 
member’s actual retirement to receive his or her share, then it may make better sense to divide 
the OPSRP at retirement.  The alternate payee may prefer a retirement income instead of a cash 
settlement.  And in that situation, the appropriate method to divide the OPSRP is the “time rule” 
as with any defined benefit plan.11 Under ORS 238.465, the alternate payee can elect to 
commence receipt of his or her share of the benefits at any time after the member’s earliest
retirement date12, even if the member is still working beyond that date. 

Under OPSRP, each party is allowed to elect their own benefits separately for their own 
lifetimes. This is the so-called “separate interest” approach to dividing the benefits.  The
judgment or order can provide that the alternate payee may elect to commence his or her share at 
any time on or after the member’s earliest retirement date under OPSRP.  The alternate payee 
must elect to receive benefits, however, no later than when the member does.  In a separate 
interest division, the alternate payee’s benefits will be paid to as a Single Life Option for the 
alternate payee’s lifetime in an amount which is re-annuitized by PERS using an appropriate 
actuarial equivalency factor based on the alternate payee’s life expectancy.  So the alternate 
payee will receive life income independent of the member and regardless if whether the member 
survives thereafter.  This means that, unlike Tier One and Tier Two, under OPSRP we don’t need 
to worry about post-retirement survivor benefits to protect the income stream to the alternate 
payee if the member dies first. That helps in disentangling the parties (particularly if they are 
relatively young).   

On the other hand, if the parties are close to retirement it might be appropriate to hold the 
benefits together, mandate a survivorship election (e.g., the Full Survivorship Option), and to 
split the payments for as long as both parties live until the first death, and with the survivor to 
receive both halves thereafter for the survivor’s lifetime.  This is the so-called “shared payment” 
approach to dividing benefits.  This approach allows the alternate payee to capture the member’s 

11 The “time rule” is also referred to as the “coverture fraction.” It is an arithmetic way of determining each 
spouse’s interest in the plan benefit by separating out the premarital or postmarital portion of the benefit by 
multiplying the marital share (usually 50%) by a fraction. The numerator of the fraction is usually the number of 
years and months during the marriage that the employed spouse earned credit for service under the retirement plan. 
The denominator is usually the total years and months of service under the retirement plan to the point of retirement 
or termination of employment.  307 Or 370, 378–379, 769 P2d 179 (1989) This formula has the 
effect of treating each year of service during the member’s career as having equal credit in determining the former 
spouse’s share, even though the benefits may not have accrued uniformly during the employee’s career.  That is why 
the Court of Appeals in 176 Or.App. 627 (2001) referred to the “time rule” as the “straight line method.” 

12 Age 55 for general service workers, and age 53 for police and fire employees with 25 years of service.
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income stream, too, at the member’s death if the alternate payee is the survivor.  This approach 
most closely resembles how the benefits would be paid if the parties had divorced, and the 
alternate payee may want to argue that he or she is entitled to preserve that expectation.  And this 
approach may be particularly important to the alternate payee if it is likely that the alternate payee 
will survive the member for a number of years.  For example, if the parties are close to retirement 
and the OPSRP benefit will be $2,000 per month, then rather than a “separate interest” approach 
allowing each electing $1,000 per month for as long as each lives, it might be better to mandate a 
Full Survivorship Option so that, perhaps, benefits are paid at $1,800 per month for as long as 

party lives.  The payments would be split, $900/month to each as long as both live.  But 
then on the member’s death, the alternate payee would continue to receive the full $1,800/month 
as long as the alternate payee lives thereafter.  Likewise, if the member is the survivor, the 
member will receive the $1,800/month for as long as the member lives thereafter.   

PERS allows only one survivor beneficiary at retirement.  So if the member expects to 
remarry before retirement and wishes to name the new spouse to receive survivor benefits, then 
the member will likely object to the “shared payment” approach and insist on a “separate 
interest” approach so that the member can provide survivor benefits to the new beneficiary.   

If the member is already retired at the time of divorce, then the retirement election “is in 
concrete” and the best that can be done is to split the payments as they come out.  If the member 
retired with a Single Life Option, then there is no way to protect the alternate payee’s income 
stream after the member dies.  The parties can split the payments for as long as the member lives, 
but then benefits will stop to both parties when the member dies.  If the member retired with a 
survivorship option, then the judgment or order should expressly preserve the survivorship 
benefits for the alternate payee.  Otherwise, after the divorce the member would be allowed to 
designate a new beneficiary for the survivor benefits or, if an “increase option” was elected then 
to “pop up” to the Single Life Option, either of which would deprive the alternate payee of 
survivor benefits after the member’s death.  Also, in all circumstances, the judgment or order 
should address the possibility that the alternate payee will be the first to die, and what becomes of 
alternate payee’s share  thereafter for as long as the member then lives.  The alternate payee can 
be allowed to designate a beneficiary, or the benefits can revert to the member, as the judgment 
or order provides.

Similar to private sector plans, the member has to survive until retirement for a full 
benefit to be payable. For an OPSRP member who dies prior to retirement, only 50% of the 
benefit is available to the member’s beneficiary (including an alternate payee), and the other 50% 
is forfeited. So to protect the alternate payee’s expectancy, it is appropriate for the judgment or 
order to provide that if member dies prior to retirement, the alternate payee be named as survivor 
beneficiary as to 100% of the marital portion (not just 50%) so that the alternate payee will get 
the equivalent of a 50% benefit if member had survived to retirement. For example, if an OPSRP 
member retires with income of $1,600 per month having been previously divorced and if marital 
share by the time rule fraction is $1,000, then the alternate payee would expect to receive 50% of
that or $500 per month. But if the member dies even one month before retirement (and if the 
alternate payee had not already commenced benefits separately), then only $800 is payable and 
the other $800/month is simply lost.  So to protect the alternate payee, it is necessary to award the 
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alternate payee pre-retirement survivor benefits equal to 100% of the marital portion, not just 
50%, so that the alternate payee still to receive $500/month of the $800/month available.  
Otherwise, the alternate payee’s share is reduced to $250/month by virtue of the member’s death 
after divorce and before retirement.  Even if the alternate payee receives $500/month, that still 
leaves the other $300/month available for the member’s new beneficiary, which represents the 
survivor benefits attributable to service after the divorce.

Reciprocally, under OPSRP, if the alternate payee dies before benefits commence to 
either party, then the altnernate payee gets nothing and all benefits revert back to the member.  
The alternate payee has to survive at least to the member’s earliest retirement age to receive any 
OPSRP benefits.

Finally, as stated in the first article, and pursuant to new PERS regulations effective 
January 1, 2011, new template forms must now be attached to any divorce judgment or 
supplemental order dividing PERS benefits.13 The template forms do not replace the need for a 
judgment or court order dividing benefits specifically in compliance with ORS 238.465.  Rather,
these template forms are to the judgment or court order and must be completed and 
attached thereto as exhibits.  Further, if only one of a member’s two PERS benefits are being 
divided (e.g., a member’s IAP account is being divided but the member is keeping the OPSRP 
benefit), the judgment or order must still incorporate a PERS template form specifying that the 
benefit being retained is “free and clear” of any claim by the former spouse.  So in every case at 
least two of these forms must be attached to the judgement or court order, one for the IAP and 
one for the Tier One, Tier Two or OPSRP benefit, as the case may be.  And further, if the 
member is under restrictions or mandates as to beneficiary designations, additional PERS forms 
are required to be attached to identify those restrictions or mandates.  PERS will now reject any 
judgment or order that does not include these forms. 

13 The forms can be found at http://www.oregon.gov/PERS/MEM/docs/forms/046fs.pdf?ga=t
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Dividing PERS Benefits – A Postscript

By Clark B. Williams

P.S. to April 2011 Article - PERS will now allow a “separate interest” payment to 
an Alternate Payee in dividing Tier One and Tier Two benefits.

As discussed in my April 2011 article, a trend is underway for Tier One and Tier Two 
benefits to be paid, increasingly so, under the “Full Formula” method rather than the 
“Money Match” method.  The Full Formula is a function of the member’s years of 
service and final salary, while the Money Match is solely dependent on the member’s 
account balance.  The member’s final retirement will be based on the method that 
produces the largest benefit.  This shift toward the Full Formula is because PERS 
stopped contributing to Tier One and Tier Two accounts after 2003, yet service after 
2003 still counts under the Full Formula method.

Therefore, to best protect the former spouse (“alternate payee”) it may be best to 
divide the retirement benefit at “back end” when the member retires or when the 
alternate payee elects to commence benefits after the member’s earliest retirement 
date, and to calculate the division at that time on the “time rule” (a.k.a. the “coverture 
fraction”).   This is opposed to an “up front” division of the account balance, which 
then limits the alternate payee to the Money Match method.  

And now the news: PERS will now allow a "separate interest" approach to dividing 
Tier One or Tier Two, whereby PERS will pay alternate payee’s share in the form of a
separate annuity for his/her own lifetime, independent of the election chosen by the 
member.  This is welcome news and will help the goal of disentangling the parties. 

Specifically, in cases where the parties are divorcing and it is expected that the 
member's benefit will ultimately be paid on the Full Formula, the judgment or court 
order can provide that the alternate payee's share will be divided and determined at the 
time of the member’s retirement (or at the alternate payee's election at or after the 
member's earliest retirement date) based on the time rule, and that PERS will then 
actuarially recalculate the alternate payee's share of member’s benefit as a single life 
annuity for the alternate payee's own lifetime. This allows the parties and the court to 
avoid having to mandate a survivor benefit form (Option 2, 2A, 3 or 3A) at the time of 
the member’s retirement in order to assure a lifetime income stream to the alternate 
payee.  And it frees the member to name a new spouse or other beneficiary to receive 
survivor benefits at the time of his/her retirement.  

81



An illustration may be helpful.  These facts are taken from recent a “live case” on my 
desk, with the numbers rounded off.  The divorcing parties are in their early 40’s and 
husband is a PERS Tier Two member.   He became a PERS member in 2001.  He has 
an account balance of $10,000 (representing contributions from 2001 thru 2003) and 
an IAP account balance of $30,000 IAP (representing contributions from 2004 to 
date).  All benefits are marital.  The actuary has calculated that the present value of 
the Tier Two benefit is $70,000 based on the Full Formula method but only $30,000 
under the Money Match method.  Therefore, the member’s total PERS benefits are 
$100,000 ($70,000 for Tier Two and $30,000 for IAP).  

In this particular case, the parties are choosing to divide the benefits by assigning the 
entire Tier Two account balance and $20,000 of the IAP account to wife, with a total 
value of $50,000.  This is because the wife was anxious to maximize current cash.  
But the parties could have split the IAP evenly and applied the time rule to the Tier 
Two benefit.  Had they chosen that approach, and assuming husband retires 15 years
from now, wife would then receive a time rule share equal to 10 years married service
÷ 25 years total service x 50% = 20% of member’s benefit, then converted to a 
single life annuity for her own lifetime.  That is more in keeping with Oregon caselaw 
for dividing defined benefit plans, and it may be a better result for wife in terms of 
income security in the long run.
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Understanding and Dividing PERS Benefits in Divorce 

By Clark B. Williams 

Question:  Can a PERS Tier Two benefit with an $8,000 account balance be worth $150,000?   

Answer:  Yes, and often so!   

This occurred in a case that I was involved in just last week (as I write this).  I will explain why 
later in this article.   

My point is that PERS benefits are not what they seem.  Often there is much more than meets 
the eye.  So this article will attempt to dispel some of the mystery of the various PERS benefit systems in 
a way that will help you better understand PERS benefits and better serve your clients. 

Every PERS member has two sets of retirement benefits.  First, virtually everyone has an IAP 
account.1  Second, every member has a benefit from one of these three systems:  Tier One, Tier Two or 
OPSRP.   I will address each below.   

IAP Accounts.     

IAP stands for the Individual Account Plan under ORS 238A.300 et. seq.  This is the easiest 
system to understand.  IAP accounts are comprised of the 6% “employee” contributions2 for all PERS 
members plus earnings thereon.  IAP accounts first started in 2004.  The accounts are cash in the bank, 
so to speak, much like a 401(k) or IRA.  However, IAP accounts are not self-directed.  Rather, all IAP 
accounts are invested as a multi-billion dollar pooled fund3 managed by a Wall Street firm.  So the 
investment earnings are determined, and allocated to individual accounts, only once per year.   

For that reason, IAP accounts can be divided on divorce only as of December 31 of any year.  If a 
mid-year division is desired, then the amount to be awarded to an alternate payee must be determined 
by hand.  This is done by determining the alternate payee’s share as of the prior December 31, then 
adding the alternate payee’s share of the 6% employee contribution (not earnings) for the portion of the 
calendar year up to the division date, and then to award that sum as a dollar amount to the alternate 
payee as of the prior December 31.  By using the prior December 31 date as the division date, the 
alternate payee will automatically receive earnings on his/her share going forward.   

OPSRP.  

 This stands for the “Oregon Public Service Retirement Plan” under ORS Chapter 238A and 
applies only to PERS members first employed after August 29, 2003.   OPSRP is a true defined benefit 
plan.  There is no “account balance” as with Tier One or Tier Two.  Rather, it is designed to pay a pension 
(i.e., a stream of payments) at retirement.  It is akin to Social Security – no pot of money, only 
retirement income for life.   

1 The exceptions are: (1) anyone who has not worked in a PERS covered position since 2003; and (2) those who are 
retired or terminated and who have already withdrawn or rolled over their IAP elsewhere.  
2 6% of the member’s compensation for the year.  For most PERS members, this contribution is made (“picked up”) 
by the employer even though it is called an “employee” contribution on PERS statements.    
3 $3.9 billion at the end of 2011. 
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In OPSRP the amount of retirement income is strictly a function of the member’s years of service 
and final average salary.  The benefit, payable at age 65, is based on this formula:  (years of service) x 
(1.5%) x (final average salary).  So an OPSRP member with 20 years of service will receive a pension 
equal to 30% of his/her final average salary (20 years x 1.5% = 30%).  If final average salary is 
$4,000/month, then the OPSRP pension will be $1,200/month starting at age 65 and continuing for life.  
The member can choose joint-and-survivor options with a spouse beneficiary for a slight reduction in 
the monthly benefit.   

What is an OPSRP benefit worth?  It could be a lot.  An actuary is required to determine the 
value precisely, and that value will vary with interest rates.  But it is not uncommon for the value of a 
member’s OPSRP benefit to approximate the balance of the member’s IAP account.  And an OPSRP is 
not divisible until the member’s earliest retirement age.  Therefore, a good approach to divide an OPSRP 
member’s PERS benefits is to have the member keep the OPSRP and let the spouse take the IAP.  The 
OPSRP will have to be valued, and the difference from the IAP balance will have to be adjusted in some 
manner.  But that approach best serves the interests of disentangling the parties. 

If an OPSRP is to be divided, then the “time rule” approach, as explained in the Kiser4 and 
Stokes5 cases, is generally appropriate and most fair.  PERS will now re-calibrate the portion assigned to 
the alternate payee so that it is payable for the alternate payee’s lifetime rather than the member’s 
lifetime.  That is a good and recent development.  This “separate interest” division best accomplishes 
the interest of disentanglement and in most cases eliminates the need to award or be concerned about 
survivor benefits.6 

Tier Two.   

Tier Two covers members first hired between January 1, 1996 and August 28, 2003.  Their 
account balances are comprised of their 6% employee contributions up thru 2003, plus earnings.  And 
those earnings are not guaranteed (as are Tier One regular accounts, see below).    

But here is an important truth - - for nearly all Tier Two members, the balance of a Tier Two 
member’s account has no bearing on the value of the Tier Two benefit!!  Let me say it again – almost 
always the account balance is irrelevant to value.  The actual value is usually much greater.  

This is because no new contributions have been added to the Tier Two accounts since 2003 
(after which the 6% contributions were diverted to the new IAP accounts).  At most, those accounts 
received six or seven years of contributions.  So Tier Two accounts are relatively small.  Yet Tier Two 
members are still earning service credits under the Full Formula, including for service after 2003.  Tier 

4 176 Or.App. 627 (2001) 
5 234 Or.App. 566 (2010) 

6 One “hole” in OPSRP is that, if after divorce the member dies before retirement and without remarrying, 
then the benefits of both parties are entirely lost.   This would not occur if the parties stay married until the 
member’s retirement.  So a spouse is in a worse position for having become divorced.  This may be fixed by 
legislation.  But in the meantime, life insurance on the member’s life in favor of the alternate payee until the 
member retires may be necessary to cover this contingency. 
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Two members will receive retirement income based on the higher result of two calculation methods:  
the Money Match method (based solely on the account balance, doubled) and the Full Formula method 
(based solely on total years of service and final average salary).  And now that nearly 10 years have 
elapsed since the cut-off of new contributions to Tier Two accounts at the end of 2003, the Full Formula 
is the prevailing method almost every time.  The only exceptions are Tier Two members who left PERS-
covered employment before or shortly after 2003. 

Tier Two members can retire at age 60 (rather than 65 as under OPSRP) and the formula is 
1.67%/year of service (rather than 1.5% under OPSRP).  These differences make the Full Formula under 
Tier Two much more valuable than OPSRP.  Therefore, for Tier Two you should have the benefit valued 
by an actuary every time.  You will be surprised.   

This is the example first stated above.  That member entered Tier One in 2002, so her account 
received only two years of contributions before the cutoff in 2003, and her account balance now is only 
$8,000.  Yet she has 10 years of service, a very good salary and is close to retirement.  Thus, the present 
value of the total benefit is $150,000, meaning that husband’s 50% marital share is worth $75,000.  
Husband had no idea!  He was about to agree to offset $8,000 of his 401(k) account against her $8,000 
Tier Two account.  So he was glad to have called me before he agreed to that settlement. 

If a Tier Two benefit is to be divided, then generally it is most fair (as with OPSRP) to divide the 
benefit using the “time rule” approach and to create a “separate interest” for each party at the 
member’s actual retirement (or when elected by the alternate payee at the member’s earliest 
retirement date).  Tier Two does not have the same “hole” as does OPSRP7 with regard to a pre-
retirement death.  However, until retirement the benefit is still in one piece, which makes it important 
to require that the member designate the alternate payee as beneficiary of at least 50% of the marital 
portion.  Once benefits commence to the alternate payee, then each party will have his/her own share 
for his/her own lifetime and the member can be released from the beneficiary restriction.   

Tier One.   

Tier One members are those who first started PERS-covered employment before 1996.  Their 
retirement benefits differ from Tier Two in two important respects: (1) normal retirement date is age 58 
rather than 60, making the benefit significantly more valuable; and (2) earnings in the “regular” account 
are guaranteed to be at least 8% per year8.  As a result, the account balances of more senior Tier One 
members often produce a larger Money Match benefit than the Full Formula.  For those members, even 
though no new contributions have been added since 2003, the 8% annual growth in their accounts is 
out-stripping the additional service credits under the Full Formula.  So it is common, still, to find a Tier 
One member (typically those who started work before 1990) for whom the Money Match method will 
produce a retirement benefit larger than the Full Formula method.    

As a “rule of thumb,” the present value of a Tier One member’s benefit is at least three to four 
times the present account balance, at today’s interest rates.  Here’s why:  (1) the regular Tier One 
account continues to grow at 8% per annum between now and retirement, far above current market 

7  See footnote 6. 
8 The 2003 Oregon Legislature tried to take away the 8% earnings guarantee, but in the 2005 Strunk case the 
Oregon Supreme Court held that the 8% guarantee is constitutionally protected. 
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rate; (2) at retirement the account will be doubled by the Money Match; (3) the account (as doubled) is 
then converted to a monthly payment based on a PERS table that also has an 8% interest rate built into 
it9; and (4) the monthly benefit will then receive an annual COLA increase of up to 2% per year for life10.   
As a result, the projected monthly benefit usually has a present value of between three and four times 
the current account balance11. 

The present value of a Tier One benefit can be more than four times the account balance if the 
Full Formula method is the prevailing method to determine the benefit.  In other words, the “three to 
four times account balance” rule of thumb is the “floor” for the present value of a Tier One benefit.  If 
the Full Formula method is projected to provide a higher benefit than the Money Match method, then 
the present value of the Tier One benefit is proportionately higher.   

Whether a Tier One benefit will paid based on the Money Match method or the Full Formula 
Method should dictate the approach to be taken in dividing the Tier One benefit on divorce.   And this 
takes expert help to determine.  If the Full Formula method will prevail, then the “time rule” approach 
for dividing the benefit is the most balanced approach, just as with Tier Two and OPSRP.  But if the 
Money Match method will prevail, then perhaps it is fair to divide the account “up front” now, so that 
each party has his/her own account.    

But now some strategy:  if the Full Formula will prevail in a Tier One case, an astute lawyer 
representing the member might rather seek to divide the account in half “up front.”  That will limit the 
alternate payee to the Money Match calculation and allow the member to retain the member’s half of 
the Money Match benefit plus all of the difference in value of the Full Formula over the Money Match.   
And the reverse is true, too.  When the Money Match method will prevail, then to divide the account 
“up front” means giving away 50% of the final benefit.  So if the Money Match method will prevail and if 
the member will continue working after the divorce, then the lawyer for the member might rather apply 
the “time rule” division in order to allow the member to keep more than 50% of the final benefit.    

Conclusion.   

Lawyers addressing PERS benefits in divorce should recognize the differences in the nature and 
values of the several PERS retirement systems and, where appropriate, seek expert help in evaluating 
and dividing PERS benefits12.   

            

This article was published in the OSB Family Law Newsletter, April 2013. Reprinted with permission.   

9 At age 58, the conversion rate is $7.60/$1,000.  So for example, a $50,000 account, doubled to $100,000, will 
convert to a monthly payment of $760/month for life.  That is far more than current commercial rates. 
10 This COLA adjustment may be limited for higher-paid retirees under legislation now pending in the Legislature. 
11 This week (as I write this) I reviewed an actuarial valuation for a 47-year-old Tier One PERS member whose 
account balance is $67,000 and the present value is $237,000 (almost four times more).   This is not uncommon. 
12 This article assumes a pre-retirement divorce.  This article does not address other additional issues that arise in 
dividing PERS benefits for members who have already retired and commenced benefits. 
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Applying Kunze to Property Division
By: Hon. Douglas Van Dyk and Kenny R. Kennedy,
Esq.
Update by Lauren Saucy, June 2013

Oregon law mandates that the allocation of property between spouses at the time of the 
divorce be “just and proper.” ORS 107.105(1)(f). In 2004, the supreme court clarified the 
analytical framework set forth by that statute in 337 Or 122, 92 P3d 100 
(2004), breaking it down into a multi-step process.

Under ORS 107.105(1)(f), the court may provide in a judgment of dissolution:

“For the division or other disposition between the parties of the real or 
personal property, or both, of either or both of the parties as may be just and
proper in all the circumstances * * *” 
* * *
“(C) * * * There is a rebuttable presumption that both spouses have 
contributed equally to the acquisition of the property during the 
marriage, whether such property is jointly or separately held.”

The first step is to determine into which class of property the specific asset falls.  
Two classes of property are created under ORS 107.105(1)(f). The distinction between these 
two classes is determined by when the asset at issue was acquired: before or after the 
parties’ wedding date.  While all property is within the dispositional authority of the court, 
“marital assets” are the items of property that are acquired “during the marriage” and are 
therefore subject to the presumption of equal contribution, among other presumptions. ORS 
107.105(1)(f)(C);  308 Or 316, 325, 779 P2d 1020 (1989).  
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Cases often focus on whether a premarital asset increased in value during the marriage. That 
increase may itself be a marital asset.  328 Or 195, 970 
P2d 1203 (1999).

Additionally, the 2011 Legislature removed “property acquired by gift” from the class of 
marital assets subject to the presumption of equal contribution.  This subclass of property 
includes assets acquired by “gift, devise, bequest, operation of law, beneficiary designation or 
inheritance.”  ORS 107.105(1)(f)(D)(ii).  Such property must be separately held by the party 
receiving it “on a continuing basis from the time of receipt.” ORS 107.105(1)(f)(D)(i).  This is a 
legislative reversal of the court of appeal’s decision in  206 Or App 496, 
502-504, 136 P3d 1202 (2006). 

The presumption of equal contribution is rebuttable.  The party seeking to overcome the 
presumption “has the burden of proving by a preponderance of the evidence that the other 
spouse’s efforts during the marriage did not contribute equally to the acquisition of the disputed 
marital asset.” , 337 Or at 134.  In assessing whether a party has satisfied that burden, the 
court must “consider both economic and noneconomic spousal contributions, including the 
contributions of a spouse as a homemaker.” .

 “[T]he court first must determine the magnitude of each spouse’s overall 
contribution to the acquisition of marital assets from evidence in the record. . . .  

 “Once the court has determined each spouse’s overall contribution to the 
acquisition of marital assets, the court compares the respective contributions of the 
spouses. The ultimate question is whether the spouse seeking to rebut the 
presumption of equal contribution has proved, by a 
that the other spouse did not contribute equally to the of marital 
assets.” 328 Or at 205 (emphasis added). 

The inquiry about whether a party has rebutted the presumption of equal contribution must 
focus on the circumstances surrounding the actual act of acquisition. Other considerations, such 
as whether assets have been commingled with the marital estate, are ordinarily not a
consideration in the analysis of whether the statutory presumption of equal contribution has been 
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rebutted.  337 Or at 142 n 12. The extent of subsequent commingling of a particular asset 
is relevant to the issue of rebutting the presumption only when the “act of commingling may 
preclude the court from identifying that spouse’s separate contribution with sufficient reliability 
to rebut the statutory presumption that both spouses have contributed equally to the disputed 
asset.” 337 Or at 138.

If the presumption is not rebutted, in absence of other considerations, the appropriate 
division is an equal division. If a party establishes that the presumption of equal contribution is 
rebutted, that party is “presumptively . . . entitled to receive [that asset] separate from the 
property division unless other considerations require a different result.” 337 Or at 145.  

The third step in the analysis is really the heart of the dissolution because there are no 
fixed or rigid rules for dividing property, nor is there a particular mathematical formula for the 
court to follow. After the court has made “its preliminary determination of the appropriate 
division of the marital assets by applying the statutory presumption[s]” (ORS 107.105(1)(f)), the 
court must then consider what division of property, including premarital, inherited, jointly 
acquired, or otherwise, is “just and proper in all the circumstances.” at 135.  “By contrast to the 
focus upon the parties’ respective contributions under the statutory presumption, the court’s final 
inquiry as to the “just and proper” division concerns the equity of the property division in view of 
all the circumstances of the parties.” Equitable considerations may include, among other 
things: 

1. Preservation of assets;

2. Achieving economic self-sufficiency;

3. Needs of the parties and children; and

107



4. Commingling—“the extent to which a party has integrated a separated asset into 
the common financial affairs of the marital partnership.”

Commingling in particular is a common consideration in the just and proper evaluation.  
In determining whether an asset has been sufficiently commingled such that an asset may be 
brought back into the marital division, the court’s main focus should be placed on the intent of 
the parties. Intent can be demonstrated in a number of ways, including but not limited to:  “(1) 
whether the disputed property was jointly or separately held; (2) whether the parties shared 
control over the disputed property; and (3) the degree of reliance upon the disputed property as a 
joint asset.”  337 Or at 141. 

Finally, the court must evaluate whether, under all the circumstances, any inequity 
would result from the award of the asset to that spouse as separate property.      

The following chart is illustrative of the complete analysis:

1. When was property acquired?

o Before marriage? (Court considers only what is “just and proper”)

o After marriage?  (Rebuttable presumption of equal contribution) 

Gift/Inheritance? (Excluded from presumption) ORS 
107.105(1)(f)(D) 

Contributed equally to acquisition?  (Equal division)
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Unequal acquisition? (Court considers only what is “just and proper”)

Absent other considerations, it is “just and proper” to award asset
separately to the party who has overcome the presumption?

Unequal acquisition can still be divided if any of the following 
concerns are overriding with regard to a particular asset:

Consider economic and non-economic 
contributions (e.g. homemaker; willingness to
relocate, etc.).
Consider commingling if it affects one side’s

ability to identify his/her separate contributions. 

2. What is ultimately fair?

o Social and financial objectives of dissolution
o Preservation of assets
o The achievement of economic self-sufficiency for both parties
o Particular needs of the parties and their children
o Commingling  “The extent to which a party has integrated a separately acquired 

asset into the common financial affairs of the marital partnership through 
commingling”
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Law Alert!

Congress Extends Mortgage Forgiveness 
Debt Relief Through 2013 

(Posted January 11, 2013) 

The mortgage debt relief provisions for homeowners in the federal tax code, first enacted in 2007, 
expired at midnight on December 31, 2012. But the fiscal cliff bill enacted at the 13th hour by the 
Congress extended the relief through the end of 2013. 
Because there are still huge numbers of financially distressed homeowners with underwater 
mortgages, this was one of the biggest issues in the fiscal cliff debate. Had Congress not acted, the 
tax code would have reverted to its pre-2007 treatment of mortgage principal reductions or 
cancellations by lenders, whether through loan modifications, short sales, deeds-in-lieu, or 
foreclosures. 
That means that all principal balances unpaid by the homeowner and forgiven by the lender would 
have been treated as ordinary income to the homeowner. For example, if a lender wrote off $200,000 
of mortgage debt to facilitate a loan modification or short sale, the borrower or seller would have 
been taxed on that $200,000 at regular marginal rates, just as if he or she had earned it as wages. 
The Mortgage Forgiveness Debt Relief Act of 2007 (Pub L 110-142, 121 Stat 1803) and its 
extending amendment allowed exclusion of income realized as a result of debt reduction on the 
taxpayer's principal residence. See IRS, Ten Facts for Mortgage Debt Forgiveness (Mar. 3, 2011). 
See also IRS Publication 4681, Canceled Debts, Foreclosures, Repossessions, and Abandonments
(2011). Under the Act, taxpayers may exclude debt forgiven on their qualified principal residence up 
to $2 million ($1 million for a married person filing a separate return). IRC §§108(h)(2), 
163(h)(3)(B)(ii). The law as originally enacted applied to debt forgiven in calendar years 2007, 
2008, and 2009. Pub L 110-142, §2(a), (d), 121 Stat 1803. A 2008 amendment to the Act, applicable 
to discharges of indebtedness occurring on or after January 1, 2010, extended the Act through 2012. 
Pub L 110-343, Div A, Title III, §303, 122 Stat 3765. The fiscal cliff bill extended it through the 
calendar year 2013. 
For further discussion of foreclosures, short sales, and loan modifications, see California Mortgages, 
Deeds of Trust, and Foreclosure Litigation, chaps 2, 7, and 10 (4th ed Cal CEB). 

**********************************
For further information on CEB’s real property titles, click on the link below. 
http://ceb.com/info/Productlistrp.asp

Reprinted from CEB’s Law Alert, copyright 2013 
(http://ceb.com/lawalerts/mfdr.asp?utm_source=on&utm_medium=la&utm_content=bk&utm_campaign=R
E33920_41284_1) by the Regents of the University of California.  Reproduced with permission of 
Continuing Education of the Bar - California (CEB). No other republication or external use is allowed 
without permission of CEB.  All rights reserved. (For information about CEB publications, telephone toll 
free 1-800-CEB-3444 or visit our web site - CEB.com.)
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What Every Family Law Practitioner Should Know about the
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005

By
Hon. Elizabeth L. Perris, 

Juliet M. Kaestner, Margot D. Lutzenhiser, 
and Bethany L. Coleman-Fire1

“Bankruptcy often follows divorce, and bankruptcy can wreak

havoc on the expectations of a family law lawyer.”2  The

Bankruptcy Abuse Prevention and Consumer Protection Act of 20053

(BAPCPA) was designed to reduce the impact of bankruptcy filings

on domestic relations cases and judgments.  This article reviews

the 2005 changes in the bankruptcy law that most directly affect

domestic relations and discusses some of the cases that have

interpreted those provisions.

I. Expansion of What Constitutes Support Obligations -

“Domestic Support Obligations”

The Bankruptcy Code historically divided domestic relations

obligations into two categories, “alimony, support and

maintenance” and “non-support” obligations.  The Code treated the

former better than the latter in many respects, including

discharge and the right to priority in distribution of the

bankruptcy estate.

The 2005 amendments expanded the scope of the domestic

relations obligations that get preferred bankruptcy and post-

bankruptcy treatment.  BAPCPA introduced a newly defined term,

the “Domestic Support Obligation” (“DSO”).  11 U.S.C.

2013 Revised Draft
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§ 101(14A)(2008).4  The term DSO is significantly broader than

“alimony, support and maintenance.”  However, courts differ in

how broadly they interpret the term.  For example, in Wisconsin

Dep’t of Workforce Development v. Ratliff, 390 B.R. 607 (E.D.

Wis. 2008), the court uses the very broad definition of DSO when

it held that a debt owed to a governmental unit for overpayment

of food stamps was a DSO.  By contrast, in In re Hickey, 473 B.R.

361 (Bankr.D.Or. 2012), the court determined that overpayment of

food stamps “is a debt for the return of a benefit paid to the

Debtor which should not have been paid in the first place.  As

such, [it] . . . does not constitute a domestic support

obligation for purposes of § 523(a)(5).”

 There are four requirements that must be satisfied for a

debt to be a DSO.5  The first requirement relates to the identity

of the payee - the debt must be “owed to or recoverable by: (i) a

spouse, former spouse, or child of the debtor or such child’s

parent, legal guardian, or responsible relative; or (ii) a

governmental unit.”6  § 101(14A)(A)(emphasis added).  Second, the

debt must be “in the nature of alimony, maintenance or support .

. . of such spouse, former spouse, or child of the debtor or such

child’s parent.”  § 101(14A)(B)(emphasis added).  Third, the debt

must be established by a separation agreement, divorce decree,

property settlement, court order, or administrative

determination.  § 101(14A)(C).  Fourth, a nongovernmental

2013 Revised Draft
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assignee can seek recovery only if the spouse, child, parent,

legal guardian, or other responsible relative voluntarily

assigned the obligation to that entity for the purpose of

collecting the debt.  § 101(14A)(D). 

The majority of courts addressing how strictly to enforce

the requirement that the DSO “be owed to or recoverable by: (i) a

spouse, former spouse, or child of the debtor or such child’s

parent, legal guardian, or responsible relative; or (2) a

governmental unit” have held that the term may include debts

payable directly to a third party.  See In re Kassicieh, 452 B.R.

467 (Bankr.S.D.Ohio 2010)(collecting cases holding that debts

payable directly to third parties may be classified as DSOs and

cases holding the opposite).

Several Oregon cases have held that pre-BAPCA cases

interpreting the meaning of “alimony, maintenance and support”

are relevant.7  There is a pre-BAPCPA Ninth Circuit Court of

Appeals decision that broadly interprets the “alimony,

maintenance and support” to include support-type items payable to

entities other than those specified in the statute.  See In re

Chang, 163 F.3d 1138, 1141 (9th Cir. 1998).  In Chang, the court

held that the identity of the payee did not matter when the

amounts payable were in the nature of support for a child.  Id.

The Ninth Circuit did not consider the identity of the payee

critical even though prior to BAPCPA the Bankruptcy Code required
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that, in order for an obligation to be support, it had to be

payable to “a spouse, former spouse, or child of the debtor.”  §

523(a)(5); Chang, 163 F.3d at 1141.  Chang would support applying

the same broad reading to DSOs. 

Not every obligation between former spouses, and not every

payment by a parent for the benefit of a child, qualifies as a

DSO.  In In re Tracy, 2007 WL 420252 (Bankr. D. Ida. 2007), a

non-debtor spouse was awarded a residence in a divorce from the

debtor.  He then rented the residence back to the debtor.  The

debtor failed to pay the rent as agreed and filed bankruptcy. 

The bankruptcy court denied the former husband’s assertion that

his claim should be a DSO, because the debt was not “incident to”

the divorce.  Likewise, a parent who had agreed in his

dissolution decree to provide support for his daughters,

including college expenses, was not entitled to credit against

his DSO for amounts paid for car payments, car insurance, and a

trip to Italy for his college student child because, under the

facts presented, these items were considered gifts.  In re Van

Nice 2007 WL 2178069 (Bankr. D. Mont. 2007). 

The treatment of DSOs during and after bankruptcy is

explored below.

II. Effect of Bankruptcy on State Court Proceedings - The

Automatic Stay
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The automatic stay is fundamental to the bankruptcy process.

It stops most creditor actions to collect debts from the debtor

and protects property of the estate.  § 362.

Prior to BAPCPA, the automatic stay did not apply to three

types of domestic relations proceedings against the debtor: (1)

proceedings to establish paternity, (2) proceedings to modify

support, and (3) proceedings to collect support from property

that is not property of the estate.  § 362(b)(2).  BAPCPA revised

these exceptions by substituting the broader DSO for the term

“alimony, support and maintenance.”  BAPCPA excepted from the

automatic stay eight additional domestic relations proceedings

and procedures:

1. child custody or visitation proceedings;

2. divorce proceedings, except to the extent that such

proceeding seeks to divide property of the estate;

3. domestic violence proceedings;

4. withholding of income that is property of the estate or

the debtor for payment of a DSO;

5. withholding, suspending, or restricting a driver’s,

professional, occupational, or recreational license

under state law as specified by § 466(a)(16) of the

Social Security Act; 
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6. reporting of overdue support owed by a parent to any

consumer reporting agency as specified by § 466(a)(7)

of the Social Security Act;

7. intercepting a tax refund as specified in §§ 464 and

466(a)(3) of the Social Security Act or under analogous

state law; 

8. enforcing a medical obligation as specified under Title

IV of the Social Security Act.

§ 362(b)(2)(A)-(G).  As a result of these changes, the automatic

stay does not stay domestic relations litigation and collection

efforts as frequently as it did before BAPCPA.

III.  Discharge of Obligations in Bankruptcy

Individuals can file several different types of bankruptcy

cases.  Chapter 7 is a liquidation case; the debtor gives up his

or her non-exempt property and it is liquidated for the benefit

of his or her creditors.  §§ 701 - 784.  Chapter 13 allows

individuals with a regular source of income to propose and

implement a debt repayment plan.  §§ 1301 - 1330. Chapter 12,

which is very similar to chapter 13, is the family farmer

reorganization chapter. §§ 1201 - 1231.  Chapter 11 is a

reorganization procedure that is typically used by businesses but 

increasingly also by individuals.  §§ 1101 - 1174.  Because

chapter 11 is complex and costly, it is usually used by

individuals only if they are ineligible for relief under chapters
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12 and 13 because the amount of their debts exceed the applicable

limits.

The primary objective of most individual bankruptcy debtors

is to discharge as much debt as possible.  BAPCPA further reduced

the ability to discharge debts imposed by family law, thus

reducing (but not eliminating) the potential that family

obligations would be eliminated through bankruptcy.

A. Chapters 7, 11, 128

At the inception of the Bankruptcy Code in 1979, domestic

relations support obligations owed to a spouse, former spouse, or

child of debtor were nondischargeable.9  The pertinent code

section, § 523(a)(5), has been amended to expand the scope of

what support obligations are nondischargeable.  All debts defined

as DSOs are nondischargeable.  Thus, support obligations owed to

a child’s parent, legal guardian, responsible relative, a

government agency, or a nongovernmental entity that has been

voluntarily assigned the debt are all now nondischargeable. 

Property settlements and administrative determinations by

governmental units have been added to the documents that can be

used to establish the existence of DSOs.10  § 101(14A)(C)(i),

(iii).

In 1994, Congress added property division and other non-

support domestic obligations to the list of debts that were

nondischargeable in a chapter 7, 11, or 12 bankruptcy if certain
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conditions were met.  The debt had to be owed to a spouse, former

spouse, or child of a debtor in connection with a domestic

relations proceeding and could not fit the definition of

“alimony, maintenance or support.”  The debtor had to have the

ability to pay the debt and the bankruptcy court had to find that

the harm to the debtor in paying the debt was less than the harm

to the spouse or child if the debt went unpaid. 

§ 523(a)(15)(1993 & Supp. 1995).  BAPCPA simplified and

streamlined § 523(a)(15).  The ability to pay and balancing test

were eliminated.  Non-support domestic relations obligations are

now on an equal footing with support obligations and are also

nondischargeable.  Additionally, the pre-BAPCPA short statute of

limitations for commencing an adversary proceeding in the

bankruptcy court to determine the dischargeability of such a debt

was eliminated.  § 523(c); Fed. R. Bankr. P. 4007(c).  There is

no longer a statute of limitations on § 523(a)(15) actions

provided by the Bankruptcy Code or rules.

The bankruptcy court and the state court now have concurrent

jurisdiction to determine whether such a debt is

nondischargeable.11  Counsel will need to remember that the

change in the law does not eliminate the need to obtain a

judgment determining nondischargeability to prevent any claims

that post-bankruptcy collection efforts violate the discharge

injunction.12  § 524(a).  The bankruptcy trustee is not a
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necessary party in a nondischargeability action, because

administration of the estate is not affected by the scope of the

discharge the debtor obtains.

Although the nondischargeability action can be commenced in

the bankruptcy court without relief from the automatic stay, In

re Roxford Foods, 12 F.3d 875, 878 (9th Cir. 1993), relief from

the stay should be obtained if the action is going to be filed in

the state court before the automatic stay terminates. See §

362(c)(setting out when the automatic stay terminates). 

B.  Chapter 13

Under chapter 13, individual debtors meet their bankruptcy

obligations by voluntarily performing a debt payment plan.  Both

before and after BAPCPA, a chapter 13 debtor who completes his or

her plan13 discharges non-support domestic obligations.  Thus,

the domestic relations practitioner will want to remember that

bankruptcy can still substantially alter how much may be

collectable on a property or debt division judgment that is not

support.

Collection of an unsecured non-support domestic obligation

during a chapter 13 will be limited by how much is payable under

the chapter 13 plan.  Such plans last only three to five years

and there are often numerous priority and secured debts to pay,

leaving little left for unsecured debts, including non-support

domestic obligations. 
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IV. Changes in the Bankruptcy Code that “Encourage” Debtors to

Perform their DSOs

A.  Chapter 11, 12, and 13 debtors cannot confirm a plan or

obtain a discharge without being current on all DSOs that become

due after debtor files bankruptcy

Chapter 11, 12, and 13 cases involve debt repayment plans

that often last several years.  BAPCPA “encourages” these debtors

to remain current on their post-bankruptcy filing DSO obligations

(“postpetition DSO”) in two ways.  First, Chapter 11, 12, and 13

debtors cannot obtain confirmation of a repayment plan unless the

debtor has paid all DSOs that became due postpetition.  §§

1129(a)(14), 1225(a)(7), 1325(a)(8).  Second, in chapters 12 and

13, BAPCPA requires debtors to certify that all postpetition DSOs

have been paid in order to receive a discharge, which typically

is not for three to five years after a case is filed.  §§

1228(a), 1328(a).

B.  A Chapter 11, 12, or 13 debtor who fails to pay

postpetition DSOs may not be able to remain in bankruptcy

BAPCPA amended the Bankruptcy Code to expressly provide that

failure of a chapter 11, 12, or 13 debtor to pay a postpetition

DSO is cause for dismissal of the bankruptcy case or conversion

to chapter 7 liquidation.  §§ 1112(b)(4)(P), 1208(c)(10),

1307(c)(11).  Generally, such conversion or dismissal will occur
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only if an interested party brings the default to the court’s

attention through a motion to dismiss or convert.

C.  The Bankruptcy Code Means Test, Disposable Income, and

Family Law

BAPCPA introduced, for the first time, a provision that

largely eliminates the option of chapter 7 relief for debtors

whose debts are primarily consumer debts and who are able to pay

a specified minimum amount to creditors.14  § 707(b)(2).  This is

commonly referred to as the “means test.”  Debtors who cannot

pass the means test, and who want relief under the Bankruptcy

Code, must use chapter 11, 12, or 13, all of which require that

the debtor commit three to five years of their projected

disposable income to fund a creditor payment plan.  §§ 

1129(a)(15), 1225(b)(1)(C), 1325(b)(1)(B).  While calculating the

amount of the debtor’s income and expenses for purposes of

applying the means test and determining disposable income is an

extremely complex endeavor beyond the scope of this article, it

is worth noting that not all debtors will have the option of

using chapter 7 because they cannot pass the means test. 

Obligations imposed pursuant to family law play a role in the

means test calculations.

In chapter 7 cases, when calculating the debtor’s disposable

income, child support and spousal support received by the debtor

or the debtor’s spouse are included as income.  Official
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Bankruptcy Form B22A, lines 8 and 10; §§ 707(b)(2)(A)(i),

101(10A).  Monthly expenses, which are deducted from income to

determine the debtor’s disposable income, include the monthly

amount of any court-ordered child and spousal support plus 1/60

of the amount of any past due DSO.  Official Bankruptcy Form

B22A, lines 28, 44; § 707(b)(2)(A)(ii), (iv).  Chapter 12 follows

a similar approach when calculating disposable income.  §

1225(b).  A debtor who is paying support without a court order

may seek to claim such support as an expense by demonstrating

special circumstances, Official Bankruptcy Form B22A, line 56; §

707(b)(2)(B).  See In re Littman, 370 B.R. 820 (Bankr.D.Id.

2007). It is questionable whether such a deduction is permitted

because the Ninth Circuit Court of Appeals has held that in order

to qualify as a “special circumstance,” such circumstances must

“not only put a strain on a debtor's household budget, but they

[must] arise from circumstances normally beyond the debtor's

control.”  In re Egebjerg, 574 F.3d 1045, 1052-52 (9th Cir.

2009).15

Chapters 11 and 13 are more generous to the debtor spouse in

that they exclude from income “child support payments, foster

care payments, or disability payments for a dependent child . . . 

to the extent reasonably necessary to be expended for such

child,” and the amounts reasonably necessary to support the

debtor’s dependents and pay any DSO that is first payable after
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the bankruptcy petition is filed.  Official Bankruptcy Form B22C,

lines 54 and 60; §§ 1325(b)(2), 1129(a)(15)(B).  Like chapter 7,

in chapters 11 and 13, the debtor can deduct the monthly amount

of current DSOs plus 1/60 of the amount of any past due DSO in

calculating disposable income.  Official Bankruptcy Form B22C,

lines 33, 49; §§ 1325(b)(2)(A)(i), 1129(a)(15)(B).  As a result

of the difference in how income is calculated, given the same

facts a debtor may have a lower disposable income in chapters 11

and 13 than the debtor would in chapter 7.  Less disposable

income means less money is available for creditors.

V. Treatment of DSOs in the Administration of Bankruptcy Cases

Under the 2005 amendments, certain DSOs have advanced from

the seventh priority to the first priority in the distribution of

the bankruptcy estate.  § 507(a)(1).  To qualify for priority

treatment the DSO must be both unsecured and a prepetition claim. 

Id.  There are two tiers of DSOs within the first priority.  DSOs

owed to a spouse, former spouse, child, or their representative

(identified in the statute) comes ahead of certain claims for

assigned DSOs filed by governmental units.  § 507(a)(1)(A) and

(B).

Only the bankruptcy trustee and the trustee’s agents will be

paid ahead of a priority DSO.  § 507(a)(1)(C).  This is a

practical recognition that it is necessary to pay the trustee if

there is going to be any distribution.  This provision will
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likely discourage attorneys from providing bankruptcy

representation to debtors with substantial DSOs, unless attorney

fees are paid in full before the case is filed.

In a chapter 7 case, creditors are paid in the order of

their priority.  § 726.  This is not necessarily true in chapter

11, 12, or 13 cases.  In re Boler, 2008 U.S. Dist. LEXIS 5131, *4

(M.D. Ala. Jan. 24, 2008).

Generally, a chapter 11, 12, or 13 plan must provide for

payment in full of priority claims in order to be confirmed. 

§§ 1129(a)(9)(B), 1222(a)(2), 1322(a)(2).  There is a limited

exception in Chapters 12 and 13 for DSOs assigned to governmental

units, but only if the debtor proposes a five year plan

dedicating all projected disposable income.  §§ 507(a)(1)(B),

1222(a)(4), 1322(a)(4).  The payment of the priority DSO through

a plan is usually made in installments, over several years, often

concurrently with the payment of other creditors.  This is not

changed by the amendments.

As a general rule, trustees have the power to avoid

preferential transfers that were made by a debtor to a creditor

within 90 days before a bankruptcy petition was filed.  § 547(b). 

Before BAPCPA, bankruptcy law excepted from this rule transfers

made as payments of domestic relations support obligations.

BAPCPA expanded the types of domestic relations support

obligations that a trustee may not avoid under § 547(c)(7) by
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substituting the term DSO for “alimony, maintenance and support.”

See § 547(c)(7).

BAPCPA imposed a new duty on chapter 7, 11, 12, and 13

trustees to send certain notices to DSO claimants.  Trustees are 

required to give DSO claimants and child support enforcement

agencies two different notices at different times in the case. 

Both notices contain information that will assist DSO claimants

in the collection of their DSOs from the estate and the debtor. 

See § 704(c)(1), § 1106(c)(1), § 1202(c)(1) and § 1302(d)(1).16

VI. DSO’s and Exempt Property

In administering bankruptcy cases in Oregon, the exemptions

available under Oregon law and non-bankruptcy federal law apply. 

Section 522(c)(1) was amended by BAPCPA to provide that, after

bankruptcy, exempt property remains liable for DSOs.  This

section preempts any state law to the contrary. 

This amendment raised the question of whether the bankruptcy

trustee could liquidate the debtor’s homestead and other exempt

property to satisfy a DSO, even though state law might not allow

liquidation of such property.17  Thus far, all of the courts that

have considered that question, including one in Oregon, In re

Ruppel, 368 B.R. 42 (Bankr. D.  Or. 2007), have held that section

524(c)(1) does not give the trustee the right to liquidate exempt

property to satisfy a DSO.  See Brown, Bankruptcy and Domestic

Relations Manual § 10.11 (2010) (cases compiled in n. 5).
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VII.  Domestic Relations Attorneys May Be Debt Relief Agencies

Subject to Bankruptcy Code Requirements

The Bankruptcy Code now regulates the conduct of “debt

relief agencies” (hereafter DRA).  A DRA includes “any person who

provides any bankruptcy assistance to an assisted person in

return for the payment of money or other valuable consideration 

. . .”  § 101(12A).  Under this definition, attorneys providing

“bankruptcy-related services” to consumer debtors are debt relief

agencies.  Milavetz, Gallop & Milavetz P.A. v. U.S., 130 S.Ct.

1324 (2010).

Attorneys who are DRAs are restricted in giving certain

types of advice to their clients, § 526, must provide specific

disclosures to the client, § 527, and must comply with certain

requirements with respect to their advertising and fee

agreements, § 528.  While a discussion of the detailed

restrictions is beyond the scope of this article, one of

difficult aspects of § 526 is that DRAs are prohibited from

advising a client to incur more debt. § 526(a)(4).  However, the

Supreme Court interpreted this limitation relatively narrowly,

holding that a DRA is limited “only from advising a debtor to

incur more debt because the debtor is filing for bankruptcy,

rather that for a valid purpose.”  Milavetz, 130 S.Ct. at 1336

(2010).

Conclusion
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1. Hon. Elizabeth L. Perris is a United States Bankruptcy Judge
for the District of Oregon.  Juliet M. Kaestner was a law clerk
to Judge Perris in during 2005 and 2006 when this article was
originally written.  This article initially appeared in the OSB
Family Law Newsletter, Vol. 24, No. 3, August 2005.  Margot
Lutzenhiser was a law clerk to Judge Perris and assisted in the
2009 update of this article.  Bethany Coleman-Fire is a law clerk
to Judge Perris and assisted in the 2013 update of this article.

2. Robert Vanden Bos and Ann Chapman, Bankruptcy and Family
Law, 21 OREGON STATE BAR CONTINUING LEGAL EDUCATION: FAMILY LAW § 21.1
(2002).

3. Most of the provisions in the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005 became effective on October
17, 2005 and apply to bankruptcy cases filed on or after that
date.

4. All statutory references are to the Bankruptcy Code, 11
U.S.C. §§ 101 et seq.

5. Wisconsin Dept. Of Workforce Development v. Ratliff, 390
B.R. 607, 613-614 (E.D. Wis. 2008), discusses the four
requirements that must be satisfied before an obligation is a
DSO.

6. It is questionable whether Oregon’s recognition of same sex
registered domestic partners as having the benefits of marriage
under the Oregon Family Fairness Act [Or. Laws 2007 c. 99, §
9(1)] would make obligations imposed pursuant to those provisions
DSOs, because the federal Defense of Marriage Act (DOMA) provides

BAPCPA significantly reduced, but hardly eliminated, the

impact that a bankruptcy filing will have on domestic relations

obligations and proceedings.  Financially overburdened domestic

relations clients will need to be advised regarding how limited

their bankruptcy options are before they undertake obligations in

a dissolution decree.  Attorneys giving such advice need to

consider whether they are DRAs and, if so, they must comply with

the restrictions applicable to DRAs.
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that, “[i]n determining the meaning of any Act of Congress . . . 
the word ‘spouse’ refers only to a person of the opposite sex who
is a husband or a wife.”  1 U.S.C. § 7.  Compare In re Kandu, 315
B.R. 123 (Bankr. W.D. Wash. 2004)(holding that a married same sex
couple could not qualify to file a joint bankruptcy petition
because, under DOMA, their marriage is not recognized by federal
law) with In re Balas, 449 B.R. 567 (Bankr.C.D.Cal. 2011)(holding
DOMA unconstitutional and allowing a same-sex couple to pursue
their joint petition). 

7. See, e.g., In re Nelson, 451 B.R. 918 (Bankr.D.Or. 2011); In
re Thorud, 2011 WL 5079506 (Bankr.D.Or. 2011); In re Morgan, 2011
WL 1598065 (Bankr.D.Or. 2011).

8. Debts that are nondischargeable under § 523(a) are
nondischargeable in chapters 7, 11, and 12.  §§ 523(a), 727(b),
1141(d), 1228(a). 

9. Before BAPCPA, section 523(a)(5) provided that a debt “to a
spouse, former spouse, or child of the debtor, for alimony to,
maintenance for or support of such spouse or child, in connection
with a separation agreement, divorce decree or other order of a
court of record” was nondischargeable.  § 523(a)(5) (before 2005
amendment).

10. Before BAPCPA, separation agreements, divorce decrees and
court orders could be used to establish nondischargeable support
obligations.  § 523(a)(5)(before 2005 amendment). 

11. “Non-bankruptcy courts [had] concurrent jurisdiction to
determine dischargeability on grounds other than those contained
in paragraphs (2),(4),(6), and (15) of Code § 523(a) [before
BAPCPA].”  4 William L. Norton Jr., NORTON BANKRUPTCY LAW AND PRACTICE
§ 47:67 (March 2005 Supplement).  Under BAPCPA, paragraph (15)
was eliminated from the previous sentence.  See § 523(c)(1), as
amended.

12. After discharge, an injunction protects a debtor against a
creditor’s further efforts to recover a discharged debt as a
personal liability of the debtor.  4 Lawrence P. King, COLLIER ON
BANKRUPTCY ¶ 524.02 (15th ed. Rev. 2005).

13. If a debtor obtains a chapter 13 discharge after completing
a plan, the debtor is able to discharge some debts that would be
nondischargeable in chapters 7, 11, or 12.  § 1328(a).  This is
commonly referred to as the “superdischarge,” but BAPCPA
substantially eviscerates the superdischarge.  If a Chapter 13
debtor is unable to complete his or her chapter 13 plan and is
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granted a hardship discharge under § 1328(b), all of the § 523(a)
exceptions to discharge apply.  §§ 523(a), 1328(b-c).

14. How much disposable income does an above-median income
debtor have to have to fail the means test?  The answer is that
first one figures out the debtor’s disposable income for five
years by multiplying the debtor’s monthly disposable income times
sixty (60).  Debtors whose disposable income equals or exceeds
$11,725 fail the means test.  § 707(b)(2)(A)(i)(II).  Debtors
whose disposable income is less than $7,025 pass the means test.
§ 707(b)(2)(A)(i)(I).  For those debtors whose disposable income
is between the two numbers, they will fail the means test if
their disposable income equals or exceeds 25% of their unsecured
claims not entitled to priority under the Bankruptcy Code. Id.

15. The Egebjerg case holds that repayment of a 401(k) loan was
not a “special circumstance because such repayment was neither
extraordinary nor rare.

16. The new notice duties of chapter 7, 11, 12, and 13 trustees
are identical, except that the chapter 7 trustee has an
additional duty to inform the DSO claimant of his or her rights
to payment of the DSO.  § 704(c)(1)(A)(iii). 

17. ORS 18.398 provides that a homestead exemption may be denied
under certain circumstances when the judgment being collected is
for child support.
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Seven years after the enactment of the Bankruptcy Abuse Prevention and

Consumer Protection Act (“BAPCPA”), bankruptcy practitioners have settled into the

new reality created on October 17, 2005 (BAPCPA’s effective date).  While a few recent

Supreme Court decisions have shed considerable light on the changes wrought by

BAPCPA, the majority of the changes have only been addressed by lower courts.  As a

result, there is a surplus of potential resolutions for many bankruptcy questions with few

binding precedents for practitioners to rely.  The changes from BAPCPA have been

magnified by the continued economic woes forcing many individuals and business into

bankruptcy and new practitioners (on both debtor and creditor sides) entering the fray. 

Despite all these changes, some constants remain:  91% of bankruptcy filers have

suffered a job loss, medical event or divorce and 40% of bankruptcies result from

medical crises, unemployment or divorces.1  At the same time, financial stress is

attributed as a leading cause of divorce.  As more individuals are divorced2 and more

are experiencing financial stress3, the convergence of bankruptcy and divorce issues

has never been greater.

1 Elizabeth Warren, et al., The Fragile Middle Class: Americans in Debt (Yale University) (2000).

2 10% of the population is divorced, up from 8% in 1990 and 6% in 1980.  U.S. Census Bureau

3 See the economy.
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In some instances, a domestic relations lawyer may provide bankruptcy-related

advice; under BAPCPA, there are addition burdens placed upon the attorney with

respect to bankruptcy-related advice.

To start with, a “Debt Relief Agency" ("DRA") is deemed to be “Any person who

provides any bankruptcy assistance to an assisted person in return for the payment of

money or other valuable consideration, or who is a bankruptcy petition preparer under

section 110...”  11 U.S.C. § 101(12A) (italics added).4  This definition includes attorneys,

both those that provide direct bankruptcy representation and those who do not practice

before the Bankruptcy Court but that advise clients about dischargeability of obligations

and/or whether to file bankruptcy.  Milavetz, Gallop & Milavetz, P.A. v. United States,

130 S. Ct. 1324, 1332-34 (2010) (holding that attorneys were within the definition of

DRA); see also Olsen v. Gonzales, 350 B.R. 906 (D. Or. 2006) (including family law

practitioner as plaintiff regarding BAPCPA’s requirements regarding DRAs).

“Assistance” is further defined as “any goods or services sold or otherwise

provided to an assisted person with the express or implied purpose of providing

information, advice, counsel, document preparation, or filing, or attendance at a

creditors’ meeting or appearing in a case or proceeding under this title” 11 U.S.C. §

4Exempt are persons who are officers, directors, employees or agents of the person who provides
such assistance or of the bankruptcy petition preparer.  Also exempt are 501(c)(3) non-profit
organizations, a creditor of an assisted person who is assisting in restructuring a debt owed to the creditor,
depository institutions, Federal credit unions or State credit unions, authors, publishers, distributors, or
sellers of copyright works when acting in such capacity.
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101(4A) (italics added). Furthermore, an assisted person is “any person whose debts

consist primarily of consumer debts and the value of whose nonexempt property is less

than $150,000.” 11 U.S.C. § 101(3) (italics added). 

The obligations on DRAs include:

(1) Section 526(a) requires that a Debt Relief Agency may not fail to perform

any promised services, make any untrue or misleading statements,

misrepresent as to the services to be provided or the risks and benefits of

filing bankruptcy, or advise the debtor to incur more debt in contemplation

of filing bankruptcy.  The prohibition on “advis[ing] the debtor to incur more

debt” has been limited to those circumstances in which the “impelling

reason for the advice is the anticipation of bankruptcy.”  Milavetz, 130 S.

Ct. at 1337.

(2) Section 527 requires that a DRA must provide a number of requisite

disclosures.  These include the written notice from the court clerk that

provides descriptions of Chapters 7, 11, 12, and 13, the types of services

available from credit counseling agencies, and warnings concerning

fraudulent or false statements; a sample is included as .  The

DRA is also required to provide disclosures with respect to asset

valuation, the methodology of determining disposable income, the listing

of creditors, and determination of exemptions; a sample is included as

.

(3) Section 528 requires that, within five days of providing information to an

"assisted person",  you are required to execute a written contract
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explaining the services to be provided and the cost for these services and

provide a copy of the executed contract to the debtor.  In addition, in any

advertisement of bankruptcy-related services, certain disclosures must be

made.  11 U.S.C. § 528; Olsen, 350 B.R. at 919.

Pre-BAPCPA, whether labeled as alimony or property settlement, debts that

were in fact in the nature of alimony, maintenance, or support were nondischargeable.

This included attorney fees awarded that were directly related to child support or

alimony.  The new law has lumped together all types of these Section 523(a)(5)

obligations under the definition of domestic support obligations (DSO) and made them

nondischargeable. A DSO is now defined as a debt that is:

1. “[O]wed to or recoverable by — . . . a spouse, former spouse, or child of

debtor or such child’s parent, legal guardian, or responsible relative . . . or

a governmental unit”;

2. “[I]n the nature of alimony, maintenance or support . . . of such spouse,

former spouse, or child of the debtor or such child’s parent, without regard

to whether such debt is expressly so designated”; and

3. “[E]stablished . . . by reason of applicable provisions of — . . . a separation

agreement, divorce decree, or property settlement agreement; . . . an

order of a court of record”; or an administrative determination. 11

U.S.C. § 101(14A)(A)–(C).
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In the past, Section 523(a)(5) spawned a lot of litigation where clever domestic relations

lawyers would attempt to label property settlements alimony (to avoid discharge in

bankruptcy) and alimony as property settlements (to avoid taxation by the recipient).

The bankruptcy court was generally willing to look at the actual purpose of the award

and discern whether it is in the nature of support or alimony or is actually property

settlement; “the court must look beyond the language of the decree to the intent of the

parties and substance of the obligation.”  Shaver v. Shaver, 736 F.2d 1314 (9th Cir.

1984). By contrast, state courts were less often willing to look beyond labels, particularly

when the property settlement agreement was a negotiated one, and were more likely to

leave labels alone and enforce the intent of the parties based upon their choice of

labels.

In looking beyond the labels, some of the factors which can be considered to

determine whether a debt is in the nature of alimony or support include (i) labels in the

agreement; (ii) income and needs of the parties at the time of the obligation; (iii) amount

and outcome of property division; (iv) whether the obligation terminates on death; (v)

number and frequency of payments; (vi) whether there was a waiver of alimony or

support rights in the agreement; (vii) whether there are state court procedures to modify

the obligation or enforce it through contempt; and (viii) the tax treatment of the

obligation.  Our own court just recently published a very comprehensive opinion

regarding distinguishing DSOs from property settlements and evaluating the above

factors.  Erik v. Nelson, 451 B.R. 918 (Bankr. D. Or. April 22, 2011) (determining a hold-

harmless obligation regarding a mortgage, despite some labeling as a DSO, was most

properly categorized as a property settlement).  Erik should be contrasted with In re
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Maitlen, wherein the 7th Circuit determined the obligation of an debtor to pay a

mortgage on the ex-spouse’s home was in the nature of support because the payment

was designed to provide support for the ex-spouse.  In re Maitlen, 658 F.2d 466 (7th

Cir. 1981).

If a debt to a spouse, former spouse, or child is not of the kind described as a

DSO, then it may be of the type referred to in Section 523(a)(15) (generally referred to

as a “property settlement”).  These debts are owed a spouse, former spouse, or child,

not of the kind described as a DSO and incurred by the debtor in the course of a divorce

or separation or in connection with a separation agreement, divorce decree or other

order.  11 U.S.C. § 523(a)(15). This definition encompasses the classic property

settlement where one party receives property of the marital estate in exchange for a

payment of a sum of money to the other spouse.

A property settlement may be treated much differently than a DSO.  The

balancing test (basically, which party was poorer) previously used under

Section 523(a)(15) to determine if some obligations not related to alimony,

maintenance, or support were dischargeable in Chapter 7 has been eliminated.

Obligations under 523(a)(15) are nondischargeable in Chapter 7 and in a Chapter 13

“hardship” discharge under Section 1328(b). Such debts are dischargeable in a Chapter

13 in which a debtor receives a normal discharge under Section1328(a).  As a result, a

client who accepts a larger property settlement instead of a domestic support obligation

can be significantly disadvantaged if the former spouse files a Chapter 13 bankruptcy,

confirms their plan, completes their proposed plan (which will treat the property

settlement as a general unsecured obligation), and receives their discharge.
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Finally, a debt may be owed to a spouse, former spouse, or child which is neither

a DSO or a property settlement (as defined above).  For example, John and Jane are a

married couple; both are liable to Bank on an unsecured line of credit.  If, prior to a

dissolution, John were to file a Chapter 7 bankruptcy, he would be able to discharge his

obligation to Bank and his obligation to Jane (for contribution).  Then, going into a

dissolution, Jane would be the only party liable on the unsecured line of credit.  If John

and Jane had first been through a dissolution, the divorce decree could assign liability to

either party (or both).  Assume John was to indemnify Jane, then, going into a

bankruptcy, while John could discharge his obligation to the Bank, the obligation to Jane

would be nondischargeable in his Chapter 7 as a property settlement under Section

523(a)(15) (but would be dischargeable if John had instead filed under Chapter 13 (11

U.S.C. § 1328(a)).  For John, the change in timing of the Chapter 7 bankruptcy filing

eliminates some or all of the benefit of a bankruptcy as to the Bank obligation (i.e. the

Bank can pursue collection against Jane who can then collect from John).

If a property settlement has not been entered at the time of case filing, it cannot

be discharged in bankruptcy.  To be a pre-petition obligation, the property settlement

must arise before the filing of the bankruptcy case.  See, e.g., Arleaux v. Arleaux, 210

B.R. 148 (8th Cir. 1997); In re Miller, 246 B.R. 559 (E.D. Tenn. 2000); In re Berlingeri,

246 B.R. 196 (N.J. 2000); In re Gomez, 206 B.R. 663 (E.D.N.Y. 1997) (cases in a

dissolution proceeding was filed and, prior to a property settlement judgment, a

bankruptcy was filed).

If the property settlement is entered prior to the bankruptcy being filed (and

regardless of whether the dissolution proceeding has completed), in some jurisdictions it
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may be considered to be a pre-petition debt and may be dischargeable (in Chapter 13

only).  See, e.g., In re Rudy, 2005 Bankr. LEXIS 2834 (E.D.Va. 2005) (a property

settlement entered in a dissolution, which was still on-going as to other issues, was

dischargeable in bankruptcy filed after settlement entered).  Finally, a property

settlement stipulation which was read into the record but not yet entered into a judgment

was held to be dischargeable.  In re Anjum, 288 B.R. 72 (S.D.N.Y. 2003).5

What about obligations that arise post-bankruptcy but pre-plan confirmation in

Chapter 13? Unlike the discharge in Chapter 7, which discharges "all debts that arose

before the date of the order for relief," Chapter 13 discharges "all debts provided for by

the plan."  11 U.S.C. §§ 727, 1328.  A debtor may not provide for a post-petition debt

that is not the subject of a properly filed and allowed post-petition proof of claim absent

creditor consent.  E.g. In re Laymon, 360 B.R. 902 (E.D. Ark. 2007).  Narrow exceptions

are found in Section 1305 for some post-petition taxes and specific consumer debts. 

Those consumer debts are limited to those necessary for debtor's performance under

the plan and for which prior approval could not be sought.  In addition, a post-petition

claim must be voluntarily filed by the entity holding the claim.  In re Cleveland, 349 B.R.

522 (E.D. Tenn. 2006) (citing 8 Collier on Bankruptcy 1322.10 (5th Ed. Rev. 2005)). 

Since a property settlement would not fit within either category of Section 1305 claims, it

would not be possible for a bankruptcy plan to provide for a post-petition obligation that

arises under a divorce decree. 

5  This case has been included as a warning not to enter into a stipulation for a property settlement to be
entered later; without an analysis of New York domestic relations law and a comparison to Oregon's law as to both
effectiveness and jurisdiction, it is unclear as to the persuasiveness of this case.  While Daywalt v. Bertrand, 10 Ore.
App. 418 (1972), may be sufficient to establish that there are no rights (and thus no claim) until the judgment is
entered by the court, a conservative approach advises against either (1) stipulating a property settlement prior to
judgment and waiting until a bankruptcy is filed to have a judgment entered or (2) filing a property settlement
judgment with an effective date after a (then-proposed) bankruptcy filing. 
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Immediately upon filing of any bankruptcy petition, whether voluntary or

involuntary, an automatic injunction goes into effect which prevents most creditor

actions against the debtor and the property of the estate.  See 11 U.S.C. § 362.  The

bankruptcy estate consists of nearly all of the “legal or equitable interests of the debtor

in property as of the commencement of the case ...”  11 U.S.C. § 541(a)(1) (Section 541

does exclude certain specific interests as outside of the estate).  In addition, the estate

also includes some types of property acquired after the commencement of the case; this

concept and its implications are discussed later in this section.

The automatic stay of Section 362(a) always protects the debtor no matter what

type of bankruptcy is filed, but exceptions to the stay exist in certain instances, including

a number in the domestic relations arena.  Under BAPCPA, proceedings to establish or

modify support and proceedings to collect support from property that is not property of

the estate are now included in the category of domestic support obligations (defined

supra) and are still exempt from the stay. There are now eight additional domestic

relations proceedings that are also exempted from the automatic stay:

1. Child custody or visitation proceedings;

2. Divorce proceedings, except to the extent that such proceeding seeks to

divide property of the estate;

3. Domestic violence proceedings;

4. Withholding of income that is property of the estate or the debtor for

payment of a DSO;

140



5. Withholding, suspending, or restricting a driver’s, professional,

occupational, or recreational license under state law as specified by

Section 466(a)(16) of the Social Security Act;

6. Reporting of overdue support owed by a parent to any consumer reporting

agency as specified by Section 466(a)(7) of the Social Security Act;

7. Intercepting a tax refund as specified in Sections 464 and 466(a)(3) of the

Social Security Act or under analogous state law; and

8. Enforcing a medical obligation as specified under Title IV of the Social

Security Act. 11 U.S.C. § 362(b)(2)(A)–(G).

These changes drastically limit the effect that the automatic stay has on domestic

relations proceedings. A bankruptcy will now only stay the division of property aspect of

a dissolution proceeding and subsequent post-dissolution proceedings may not be

stayed at all.

Obtaining an order for relief from the stay is a simple matter.  Relief from the stay

protects you and your client from violations of the stay and the bankruptcy courts are

generally more than happy to send domestic relations matters back to state court where

a judge with specific knowledge in that area can make a determination (or at least

another judge can deal with the dissolution).

If relief from the stay is not obtained, divorce proceedings may be bifurcated; the

divorce proceedings are held in abeyance on property issues while the proceedings

move forward on all issues not affected by the automatic stay.  Not obtaining relief from

the automatic stay early in the bankruptcy may have the effect of forcing the issues of

support to be dealt with separately from the issues of property division (which may be a
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good or bad thing, depending on which side you’re on).

Without either relief from stay or bifurcation of the dissolution action, the

consequences can be dire.  In a recent dissolution case in the tri-county area when the

parties failed to obtain an order for relief, the entire general judgment of dissolution of

marriage was set aside and “all affirmative relief purportedly granted” was also set aside

(including both spousal support and the grant of dissolution itself). The parties had to

completely begin the dissolution process anew. Although the family law court had made

an award of compensatory spousal support (which would be allowed under the new

Section 362 without relief), the court that threw out the dissolution proceeding did not

parse through the general judgment to set aside only parts that violated the automatic

stay – rather, the entire general judgement was vacated.

In the time since BAPCPA, there are few reported cases concerning the changes

to the automatic stay in dissolution proceedings and, given the changes to the Code

and the intent of Congress in making those changes, substantive case law may be a

long time coming.  There appears to be general consensus that while a proceeding

seeking an division of property of the estate is enjoined by the automatic stay, the

remainder of a dissolution may proceed.  Garcia-Lawson v. Garland, 2008 U.S. Dist.

LEXIS 100124 (S.D. Fla. 2008) (determining an interlocutory appeal was inappropriate

as no significant ground for difference existed because bankruptcy courts have

consistently interpreted the automatic stay as applying only to the extent that property of

the estate is distributed).  However, relief from the automatic stay may not be automatic. 

In re Exum, 2008 Bankr. LEXIS 485 (Bankr. E. Va 2008).  In re Exum  is one of the few

post-BAPCPA cases involving the changes to the automatic stay; in that case, the
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debtor’s spouse sought both a dissolution and the equitable distribution of marital

property; the Bankruptcy Court denied her request as the interest of creditors, including

joint creditors, outweighed her interest.  Notably, the Court did so in spite of the local

state court’s local rules against granting dissolutions without an equitable distribution. 

Fortunately, local practice in Oregon seems to allow bifurcation of dissolution

proceedings.  As a result, if relief from stay cannot be obtained from the Bankruptcy

Court with regard to property division, until the trustee has administered non-exempt

assets of the bankruptcy estate or abandoned exempt assets, it may be worthwhile to

investigate whether bifurcation of the dissolution to fit within the exceptions to the

automatic stay will be sufficient to achieve your client’s short-term goals.

As a result, the automatic stay can be used by the savvy practitioner as an

excuse to bifurcate the proceedings to avoid mingling the issues of support and property

division or relief can be obtained to purposely co-mingle these issues. 

As mentioned earlier in this section, property of the estate includes nearly all of

the debtor’s legal or equitable rights in property.  In addition, post-petition acquired

property is also brought into the bankruptcy estate if acquired by the debtor within 180

days of case commencement as a result of either inheritance, insurance, or a property

settlement.  11 U.S.C. § 541(a)(5).  This post-petition property of the estate poses a

potential trap for family law practitioners: if a debtor becomes entitled to a property

settlement within 180 days of the commencement of their bankruptcy case, that

property settlement belongs to the estate and will be distributed to unsecured creditors

(either by direct collection by the Chapter 7 trustee or by the Chapter 13 plan

confirmation requirements regarding the best interest of creditors) rather than being
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retained by the debtor.  Further complicating matters, the law in this area is wholly

underdeveloped (as the best course of action is to delay any property settlement until

after 180 days have elapsed).

For example, while a debtor’s interest in a homestead is exempt (up to the

applicable limit), is a debtor’s interest in a property settlement resulting from the now ex-

spouse being awarded the entirety of the residence likewise exempt?  A trustee would

likely argue that the property settlement is simply a money judgment -- a new asset not

entitled to any exemption.  The debtor could argue that the property settlement was a

disposition of the debtor’s homestead interest; with the Ninth Circuit’s recent decision in

Wolfe v. Jacobson (In re Jacobson), 676 F.3d 1193, potentially overruling In re Lane,

364 B.R. 760 (Bankr. D. Or. 2007) (which had ruled that a post-petition disposition of

the homestead did not impose a reinvestment requirement), the property settlement

would be subject to a reinvestment requirement (within one year) or lost to the creditors

of the estate.  Since few property settlements are paid within one year, reinvestment

would prove highly problematic and the value of the property settlement could be

disbursed to unsecured creditors at the expense of the debtor.  This entire morass

would be avoided, however, by simply delaying the property settlement until more than

180 days after the commencement of the bankruptcy case.

The trustee in bankruptcy may use Section 544 (the so-called “Strong-Arm

Clause”) to set aside fraudulent conveyances made by the debtor within one year of
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bankruptcy (Section 548) or using state law fraudulent conveyance statutes, via the

Strong-Arm Clause (Sections 544(a) and (b)), within four years of bankruptcy (under

Oregon law, ORS 95.200, et seq.).

Transfers that were made with actual intent to hinder, delay, or defraud any entity

to which the debt was or became indebted may be set aside. Actual intent to hinder,

delay, or defraud the creditor often must be shown by circumstantial evidence. Hinder,

delay, and defraud all have separate meanings, and each one alone can be a basis for

avoiding the transfer. The value given for a transfer can include a wide range of

consideration, including the satisfaction or securing of a debt. However, the value must

benefit the debtor and thus is more limited than the broad concept of consideration. In

re Nelsen, 24 B.R. 701 (Bankr. D. Or. 1982).

If a bankruptcy case is filed after the dissolution is finalized, the trustee may

examine whether transfers from the debtor to his former spouse were fraudulent in

nature, i.e., transfers for less than fair value. 11 U.S.C. §§ 544, 548.  Given the pre-

petition planning opportunities present in a dissolution, especially if there is collusion

between the spouses, the trustee will carefully examine dissolution judgment.  A

scenario at one end of the spectrum, along with its predictable result is illustrated in In

re Beverly, while another scenario, representing the opposite end of the spectrum, is

illustrated in In re Bledsoe. Beverly v. Wolkowitz, 374 B.R. 221 (Cal. BAP 2007);

Bledsoe v. Bledsoe, 569 F.3d 1106 (9th Cir. 2009).

In Beverly, the debtor, an attorney facing both a large malpractice judgment and

a divorce, colluded with his spouse to divide their community property in such a way

that, while both parties received approximately half of the assets,  he received primarily
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exempt assets while she received non-exempt assets.  While the Bankruptcy Court

believed that this was merely an aggressive but acceptable exercise in pre-bankruptcy

planning, the Bankruptcy Appellate Panel (“BAP”) looked at the numerous badges of

fraud, the extensive evidence of intent to hinder, delay, or defraud creditors, and their

opinion of the likely outcome of a dissolution without the collusive settlement

agreement.  The BAP stated that “when a pig becomes a hog it is slaughtered,” (citing

the oft-quoted Dolese v. U.S., 605 F.2d 1146, 1154 (10th Cir. 1979)) and described a

series of letters detailing the arrangement to move home equity proceeds out of the

grasp of creditors and leave the debtor with only a million-dollar (and wholly exempt)

pension plan.  The BAP presumed that a California court would divide exempt and non-

exempt assets equally; as a result, to the extent that the settlement created a different

result which deprived creditors of assets to satisfy their claims, the settlement was a

fraudulent conveyance.

When Beverly was decided, it panicked many among both the bankruptcy and

family law bars.  Because of the discussion of the Uniform Fraudulent Transfer Act

(UFTA) in the footnotes, one might conclude that Beverly stood for the proposition that

any division of marital assets which was not an equal division of all non-exempt

property, regardless of what happens to the exempt property of the marital estate, could

be subject to collateral attack by a trustee as a fraudulent conveyance. Thankfully, that

does not seem to be the case where there is no evidence of fraud. 

In June 2009, the Ninth Circuit decided Bledsoe v. Bledsoe and addressed the

same issues of fraudulent conveyance.  Bledsoe v. Bledsoe, 569 F.3d 1106 (9th Cir.

2009).  After eight years of marriage, Ryan Bledsoe filed for divorce from the debtor,
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Jennifer Bledsoe.  While Jennifer initially entered an appearance, that appearance was

struck after she failed to comply with discovery requirements and court orders in bad 

faith.  Ryan was granted a default judgment; he was awarded items valued at $93,737

while Jennifer was only award items valued at $788.  After Ryan took 99% of the

alleged value, Jennifer filed for bankruptcy; the trustee in her case sought to recover

from Ryan half of the combined value of the marital assets.

Like Beverly, the Bledsoe Court agreed that a trustee may attack a judgment,

including a divorce judgment, as a fraudulent conveyance.  However, in Bledsoe, the

trustee plead only a constructive fraud case; under Oregon law, extrinsic fraud is

required to attack a judgment.  Bledsoe, 569 F.3d at 1109 (citing Greeninger v.

Cromwell, 140 Ore. App. 241, 915 P.2d 479, 481-82 (Or. Ct. App. 1996)).  The trustee

also argued that Jennifer had received less than reasonable equivalent value; the

Bledsoe court agreed with the Bankruptcy Court in finding that “a state court’s

dissolution judgment, following a regularly conducted contested proceeding,

conclusively establishes ‘reasonable equivalent value’ for the purpose of § 548, in the

absence of actual fraud.”  Bledsoe, 569 F.3d at 1111.

These two cases represent the less than typical way that dissolution cases are

conducted.  In Beverly, the spouses, while arguing about details, worked together in an

actually fraudulent scheme to defraud the husband’s creditors, while in Bledsoe, the

spouses were unable to even make it through discovery without a judge signing a

default judgment against one of the spouses.  Most dissolution cases are negotiated to

conclusion without litigation; the remainder are litigated with varying degrees of

contentiousness. It appears that as long as there is no evidence of extrinsic fraud on
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creditors  - and even where there is a “long half” provided to the non-filing spouse,

Bledsoe should provide a measure of comfort to the domestic relations practitioner.

While it may be important to have bankruptcy counsel in the loop to interpret the

possible impact of a bankruptcy filing by a future ex-spouse, as long as there is no

active scheme to defraud creditors, the dissolution judgment should stand.

It is not uncommon for a judgment lien to attach to the debtor's residence prior to

the debtor filing Chapter 7 or Chapter 13.  Section 522(f)(1) provides a mechanism for

the debtor to avoid any judgment lien that "impairs" the debtor's exemption. Judicial lien

avoidance is the reduction or elimination of a secured claim because it impairs or limits

the debtor’s exemptions in their property.  It applies only to judicial liens (i.e. judgments)

and only when the debtor has a permissible exemption. The debtor files a motion (or

may include it in their Chapter 13 plan), and if the debtor is successful, the judgment

lien will be "avoided" in the bankruptcy. So, for example, a debtor with a $250,000

property owing a first mortgage of $225,000 and a judgment lien of $50,000 can avoid

the entirety of the judgment lien because it would impair the debtor’s $40,000

homestead exemption. 

This analysis, however, does not apply to the classic marital residence equalizing

judgment.  Farrey v. Sanderfoot, 500 U.S. 291 (1991).  Faced with the scenario where

Sanderfoot received the entire marital residence subject to a lien in favor of Farrey (who

lost her interest in the property) and then sought to avoid Farrey’s lien as impairing his
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homestead exemption, the Supreme Court looked at Section 522 to craft a way around

this apparent inequity.  The underlying rationale of Sanderfoot is that Farrey took the

property subject to the lien and thus, the lien existed prior to the homestead exemption

and could not impair it.  However, during the time that this case progressed to the

Supreme Court, the general practice for equalizing judgment transitioned to having most

equalizing judgments instead secured by a note and trust deed; however, this practice

has its own set of risks with the rapidly depreciating real estate market allowing for the

avoidance of wholly unsecured liens (“strip off”) which can occur in Chapter 13 only.

Section 1322(b)(2) provides that a Chapter 13 plan may modify secured claims

(other than claims secured only by a security interest (as defined in Section 101(37)) in

the debtor’s personal residence with the exception of secured claims in which the last

payment is contractually due within the duration of the Chapter 13 plan).  Modifications

of secured claims come in two varieties: (1) the cram down or the strip down and (2) the

strip off or lien avoidance.

“Cram-down” and “Strip Down” (terms used interchangeably) refer to the

bifurcation of a partially secured creditor’s claim into its respective “secured” and

“unsecured” components.  Sections 506(a) and 1322(b)(2) provides the authority for this

bifurcation as it limits a secured claim to the extent the collateral has value.  Beyond the

collateral value, the creditor has a separate unsecured claim.

Cram-down can be used for secured creditors with a lien against any property of

the debtor (i.e. vehicles, rental homes) with few exceptions: purchase money secured

creditors of non-business vehicles purchased within 910-days of filing, purchase money

secured obligations on personal property within one year of filing and certain security
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interests against the debtor’s home. 11 U.S.C. §§ 1325(a)(9), 1322(b)(2).

While Section 1322(b)(2) provides the exception for the debtor’s home, the

“exception to the exception” is that the anti-modification clause only applies to

mortgages which have their final payment (under the original payment schedule) due

after the final payment under the plan. For balloon mortgages on a debtor’s home, the

bankruptcy code was amended to include Section 1322(c)(2) which provides specific

authority to modify balloon mortgages on the debtor’s principal residence so long as the

last scheduled payment is due prior to the final plan payment.  However, it is not

possible to extend the time for payment beyond the duration of the plan.

“Strip Off” or “lien avoidance” is the related concept under Sections 506 and

1322(b)(2) where there no collateral value to allow for any secured claim, such as in the

example of a second mortgage where the real property value is less than the balance

owning of the first mortgage; any value giving rise to an allowed secured claim

precludes the use of strip off.  When there is no value for an allowed secured claim, the

lien may be declared void and the claim is then treated as wholly unsecured.  Since the

claim is wholly unsecured, the creditor does not possess a secured claim against the

debtor’s personal residence and the anti-modification provisions above do not apply.

Further, since the strip is being done through Sections 506 and 1322, the Chapter 13

debtor also avoids the limitations of Sanderfoot (potentially to the detriment of the

property settlement creditor).

150



Following the passage of BAPCPA, additional language added to Section 522

gave rise to the thought that otherwise exempt property could be liquidated by the

Trustee to satisfy certain tax and domestic support obligations.  The basis for this

argument was that Section 522(c)(1) states that property exempted remains liable for

debts specified in Sections 523(a)(1) (certain taxes) and Section 523(a)(5) (domestic

support obligations).  As a result, the trustee, in a Chapter 7 case, sought to liquidate a

debtor’s otherwise exempt property for the benefit of a DSO claimant.  The debtor

objected to this liquidation; the State of Oregon filed a Memorandum in Support of the

trustee.  In an unpublished opinion, Judge Alley wrote that BAPCPA did not provide the

Trustee with authority to liquidate exempt property for the benefit of a DSO claimant.  In

re Ruppel, Case No. 06-60961-fra7 (Bankr. D. Or. 2007) (unpublished).

These materials have been written to provide domestic relations practitioners

with an overview of some of the most common bankruptcy issues that may impact

domestic relations practice.  The interplay between bankruptcy and domestic relations

practice (along with the implications for debtors and spouses) can create a tangled

quagmire which, at times, can lead to unhappy clients and claims of malpractice. 

Bankruptcy counsel would be wise to enlist the aid of domestic relations counsel when

domestic relations issues present themselves in a bankruptcy; likewise, domestic

relations counsel would be wise to enlist the aid of bankruptcy counsel when bankruptcy

issues present themselves in a dissolution.
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VANDEN  BOS  &  CHAPMAN, LLP
ATTORNEYS AT LAW

SUITE 520, THE SPALDING BUILDING
319 SW WASHINGTON STREET

PORTLAND, OREGON 97204-2690

W ebsite:  vbcattorneys.com

NOTICE TO INDIVIDUAL CONSUMER DEBTOR 

UNDER §527(a) OF THE BANKRUPTCY CODE

All information that you are required to provide with a petition and

thereafter during your bankruptcy filing is required to be complete, accurate, and

truthful; 

All assets and all liabilities are required to be completely and accurately

disclosed in the documents filed to commence the case, and the replacement

value of each asset as defined in section 506 must be stated in those documents

where requested after reasonable inquiry to establish such value; 

Current monthly income, the amounts specified in section 707(b)(2), and, in

a chapter 13 bankruptcy filing, disposable income (determined in accordance

with section 707(b)(2), are required to be stated after reasonable inquiry; and 

Information that you provide during your case may be audited, and that

failure to provide such information may result in dismissal of your case or other

sanction, including a criminal sanction. 

I have received this disclosure from Vanden Bos & Chapman, LLP.

                                                                
SIGNATURE

PRINT NAME:                                         

Dated:                                                      

                                                                
SIGNATURE

PRINT NAME:                                         

Dated:                                                      
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VANDEN  BOS  &  CHAPMAN, LLP
ATTORNEYS AT LAW

SUITE 520, THE SPALDING BUILDING
319 SW WASHINGTON STREET

PORTLAND, OREGON 97204-2690

W ebsite:  vbcattorneys.com

NOTICE TO INDIVIDUAL CONSUMER DEBTOR 

UNDER §527(b) OF THE BANKRUPTCY CODE

IMPORTANT INFORMATION 

ABOUT BANKRUPTCY ASSISTANCE SERVICES FROM AN ATTORNEY 

If you decide to seek bankruptcy relief, you can represent yourself, you can hire an
attorney to represent you, or you can get help in some localities from a bankruptcy petition
preparer who is not an attorney.  THE LAW REQUIRES AN ATTORNEY OR BANKRUPTCY

PETITION PREPARER TO GIVE YOU A WRITTEN CONTRACT SPECIFYING WHAT THE

ATTORNEY OR BANKRUPTCY PETITION PREPARER WILL DO FOR YOU AND HOW

MUCH IT WILL COST.   Ask to see the contract before you hire anyone.

The following information helps you understand what must be done in a routine
bankruptcy case to help you evaluate how much service you need. Although bankruptcy can be
complex, many cases are routine.

Before filing a bankruptcy case, either you or your attorney should analyze your eligibility
for different forms of debt relief available under the Bankruptcy Code and which form of relief is
most likely to be beneficial for you. Be sure you understand the relief you can obtain and its
limitations. To file a bankruptcy case, documents called a Petition, Schedules and Statement of
Financial Affairs, as well as in some cases a Statement of Intention needs to be prepared
correctly and filed with the Bankruptcy Court. You will have to pay a filing fee to the bankruptcy
court. Once your case starts, you will have to attend the required first meeting of creditors
where you may be questioned by a court official called a 'trustee' and by creditors.

If you choose to file a Chapter 7 case, you may be asked by a creditor to reaffirm a
debt.  You may want help deciding whether to do so.  A creditor is not permitted to coerce you
into reaffirming your debts.

If you choose to file a Chapter 13 case in which you repay your creditors what you can
afford over 3 to 5 years, you may also want help with preparing your Chapter 13 Plan and with
the confirmation hearing on your Plan which will be before a bankruptcy judge.

If you select another type of relief under the Bankruptcy Code other than Chapter 7 or
Chapter 13, you will want to find out what should be done from someone familiar with that type
of relief.

Your bankruptcy case may also involve litigation. You are generally permitted to
represent yourself in litigation in Bankruptcy Court, but only attorneys, not bankruptcy petition
preparers, can give you legal advice

I have received this disclosure from Vanden Bos & Chapman, LLP.

                                                                
SIGNATURE

PRINT NAME:                                         

Dated:                                                      

                                                                
SIGNATURE

PRINT NAME:                                         

Dated:                                                      
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VANDEN  BOS  &  CHAPMAN, LLP

NOTICE TO ASSISTED PERSON ON HOW TO PROVIDE ALL THE 

INFORMATION AN ASSISTED PERSON IS REQUIRED TO PROVIDE 

UNDER 11 U.S.C. §§ 521 AND 528 OF THE BANKRUPTCY CODE

The law requires that a “Debt Relief Agency” provide to an “Assisted Person” certain instructions
on how to provide information that is required under 11 U.S.C. §§ 521 and 528 of the Bankruptcy Code.
Generally speaking, an “Assisted Person” is an individual consumer debtor whose nonexempt assets have
a value of less than $150,000.  This notice will apply to you generally if the value of your nonexempt assets
is less than $150,000 and your debts are primarily consumer debts.

A “Debt Relief Agency” is a person who provides assistance to an “Assisted Person” with respect
to a case under the Bankruptcy Code.  The statute is unclear as to whether a “Debt Relief Agency”
includes an attorney and VBC is therefore providing the disclosures out of an abundance of caution. 

In connection with filing bankruptcy, you have the duty to provide the Bankruptcy Court with the
following documents and information:

1. A list of your creditors, their full and correct address, the amount owed, a schedule
of your assets and liabilities, a schedule of your current income and current
expenditures and a statement of your financial affairs in the format required by the
court.

Instructions on How to Comply:  Vanden Bos & Chapman, LLP (“VBC”) will
prepare the these forms for your review, approval and signature, based on the
information you provide to VBC in your client questionnaire.   You should determine
the amount owed by taking the amount showed as owing on your most recent
statement from the creditor.  The address that you use should be the address that
the creditor has indicated within the last 90 days in any communication to you as the
address the creditor will use for notification of a bankruptcy case.  If the creditor has
not given you a specific address to use for bankruptcy notification, then you should
use the address shown on the creditor’s most recent billing statement or other
communication to you. 

2. Copies of your pay stubs or “Payment Advices” received within sixty (60) days
before the date of your bankruptcy petition from any employer of the debtor.

Instructions on How to Comply:  Deliver copies of these documents to VBC.  VBC
will file “Payment Advices” with the Court at the appropriate time.

3. A statement of the amount of your monthly net income and expenses itemized to
show how the amount is calculated.

Instructions on How to Comply:  Complete the income and expenses portion of
the client questionnaire that you have been provided with by VBC.  VBC will prepare
the income statement on the form required by the Court for your review and
approval.

4. A statement disclosing any reasonably anticipated increase in income or
expenditures over the 12 month period following the date of the filing of the petition.
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Instructions on How to Comply:  Supply this information on your client
questionnaire at the appropriate location.  VBC will prepare the appropriate form for
the Court for your review and approval.  VBC will file the form with the Court at the
appropriate time.

5. File with the Clerk of the Court within 30 days of your bankruptcy petition date, a
statement of your intention with respect to retention or surrender of property which
may be subject to a creditor’s security interest (such as vehicle loans, home
mortgages, loans to purchase furniture or appliances, etc.), specifying whether such
property is claimed as exempt, whether the debtor intends to redeem the property;
or whether the debtor intends to reaffirm the debt secured by such property.

Instructions on How to Comply:  Supply this information on the client
questionnaire.  A legal assistant or an attorney will discuss with you your intention
with respect to each piece of property subject to a creditor’s lien or security interest.
The statement of intention will be prepared for your signature and filed by VBC with
the court as part of your initial bankruptcy schedules.

6. Within 30 days after the first date set for the “meeting of creditors,” you must
perform your stated intention with respect to each secured property and execute a
reaffirmation, redeem the property, or surrender the property, consistent with your
stated intentions.

Instructions on How to Comply:  If you intend to reaffirm on any property, you will
need to complete a “reaffirmation worksheet,” which will be provided to you as part
of your client questionnaire.  You will be responsible for returning a reaffirmation
work sheet to your attorney.  Except in rare instances, VBC does not sign
reaffirmations on behalf of clients.  If you intend to reaffirm, you will need to appear
at a reaffirmation hearing in front of a bankruptcy judge.  The judge will decide
whether you will be permitted to reaffirm a debt.  If you choose to surrender
property, you must notify the creditor directly (your attorney will not be involved in
this process) of a time and place at which the creditor may take possession of the
property.  If you wish to redeem the property, which is a one-time lump sum
payment based on the value of the property or an amount which you negotiate with
your creditor, you should contact the creditor directly to make arrangements for
payment of that lump sum redemption amount.  If you fail to perform your stated
intention within 45 days after the date first set for the meeting of creditors, the
bankruptcy stay will expire and the creditor may repossess the property without
notice to you.

7. Provide the Court with your certificate from the approved nonprofit budget and credit
counseling agency that you completed your pre-bankruptcy credit counseling
session.  Except in rare cases, the Court will refuse to accept your bankruptcy
petition for filing unless the Credit Counseling Certificate is presented at the same
time.

Instructions on How to Comply:  Provide a copy of your certificate to VBC.  VBC
will file the document at the time a bankruptcy petition is filed.

8. Provide a copy of the debt repayment plan, if any, developed by you and the
nonprofit counseling agency you met with prior to the bankruptcy petition date.
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Instructions on How to Comply:  If you received a written debt repayment plan
developed by the nonprofit budget and credit counseling agency, provide a copy of
that plan to your attorney at VBC.  VBC will file a copy of the plan with the Court.

9. File with the Court a record of any interest that you may have in an education
individual retirement account.

Instructions on How to Comply:  If you have an education individual retirement
account (as defined in §530(b)(1) of the Internal Revenue Code), provide your
attorney at VBC with a copy of your most recent monthly statement so that the
attorney can file it with the court.

10. Provide to the bankruptcy trustee not later than seven (7) days before the date first
set for your meeting of creditors, a copy of your federal income tax return, or
alternatively, a transcript of such return, for the most recent tax year ending
immediately before the commencement of the case

Instructions on How to Comply:  Provide a copy of your most recently filed
federal income tax return to your attorney with your client questionnaire.  The
attorney at VBC will provide a copy of your return to your bankruptcy trustee prior
to the deadline.  You must supply a copy of your tax return to VBC at least 14 days
prior to the date of your creditors meeting, or VBC cannot guarantee that the trustee
will be provided with your tax return by the seven-day deadline.

11. If requested by the court, the United States trustee, or any party in interest, you
must file with the court at the same time filed with the taxing authority, a copy of
each Federal income tax return, or alternatively, transcript of such tax return, with
respect to each tax year of the debtor ending while the case is pending under
Chapter 7,11, or 13.

Instructions on How to Comply:  The Bankruptcy Court for the District of Oregon
has implemented a local order restricting the rights of creditors to copies of your tax
returns.  You should provide your attorney with a copy of your tax return for the four
(4) years prior to your petition date.  Provide your Attorney with a copy of each tax
return at the time you file it so long as your case is open.  Failure to file tax returns
on time and to supply copies on time will result in dismissal of your case.  Your
attorney will, as appropriate and required by any order of the Court entered in your
case, provide a copy of your tax return to any person consistent with such order.
It is the intention of the Bankruptcy Court for the District of Oregon to limit the
debtor’s obligation to provide tax returns to creditors except in unusual
circumstances.

12. In a case filed under Chapter 13, you must provide a copy of your income tax return
annually to the Court by April 1 of each calendar year.

Instructions on How to Comply:  At the same time you file your annual income
tax returns (state and federal) with the tax agencies, you should send a copy of
those returns to your attorney and to your trustee using the Court-provided address.

13. In a case under Chapter 13 within ninety (90) days after the close of the tax year,
you are required to provide a statement, under penalty of perjury, of the income and
expenditures of the debtor during the tax year of the debtor most recently concluded
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before such statement is filed, and of the monthly income of the debtor, that shows
how income, expenditures, and monthly income are calculated.

Instructions on How to Comply:  Your attorney with VBC will provide you with a
form on an annual basis for you to complete in order to comply with this
requirement.  Your attorney will review the results of the form with you and when
you and the attorney are satisfied that the form is correct, you will be required to
sign the form and the attorney will submit it to your Chapter 13 trustee.  Please note
that the ninety (90) day deadline is April 1 of each year – or fifteen (15) days prior
to the due date of April 15 for filing tax returns.

14. You are required to supply a document that establishes the identity of the debtor,
including a driver’s license, passport, or other document that contains a photograph
of the debtor.  You will also be required to supply the original of your social security
card.

Instructions on How to Comply:  Bring your driver’s license and your security card
with you to your meeting with your attorney at VBC, so that we may make copies
for your file.  Bring your original state driver’s license and your social security card
with you to present to your trustee at the time of your creditors meeting.  If you do
not bring proof of identification with you to your creditors meeting, the trustee may
continue your meeting to a future date, or may move to dismiss your case.

NOTE:  If you fail to supply all of the information which you are required to

supply by the dates set forth above or in some cases, within 45 days of the

petition date, your case will be automatically dismissed effective on the 46th

day after the date of filing the petition.  If you are unable to provide the

information, it may be possible in some instances to obtain a 45-day

extension.  You should immediately notify your attorney if you are not able to

provide all of the information by the dates indicated.

15. You must provide a valuation of your assets in the schedules.

Instructions on How to Value Assets:

a. Secured Assets.  “Secured Assets” are assets that serve as collateral for
payment of a specific debt, such as a car loan, a furniture loan or a
mortgage on your house.  The valuation of secured assets is to be
determined on the basis of retail replacement value.  Retail replacement
value means the price a retail merchant would charge for property of that
kind considering the age and condition of the property as of the petition
date.  This does not mean the price that a retail merchant would charge for
new goods, but the price that would be charged for a used good of
comparable condition and quality. For example, in a car loan, the valuation
of the car would be the Kelley Blue Book retail value.

b. Unsecured Assets.  For assets that are not subject to the claim of a security
interest, the valuation should be an estimate of what the goods could be
sold for by the debtor, typically in a garage sale.

c. Exempt Assets.  The language of the Bankruptcy Reform Act is ambiguous.
It is unclear whether exempt assets are to be valued at the price at which
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they could be sold by the debtor, or valued at the retail replacement value.
In order to protect yourself from choosing the wrong valuation standard,
VBC will recommend disclosing the standard used on the face of the
schedules.  Unless directed otherwise, you should use the sale value for all
unsecured assets and retail replacement value for secured assets.

16. You must disclose your "Current Monthly Income" to the Bankruptcy Court as that
term is defined in the Bankruptcy Code.

Instructions on How to Determine Current Monthly Income: Under the
Bankruptcy Code definitions, current monthly income includes money that is neither
“current” nor “monthly” nor “income.”  In order to meet your obligation, you should
complete the information form provided by VBC, which requires that you disclose
all money that you may have received at any time in the six (6) months preceding
your bankruptcy petition date from any source.  This would include gifts, loans,
unemployment compensation, inheritances, disability income, gambling winnings,
employer reimbursed expenses, etc.

17. In a Chapter 13 case, disposable income must be calculated in accordance with 11
U.S.C. §707(b)(2).

Instructions on How to Comply:  VBC will provide you with a worksheet to
complete with your income and expenses covering the six (6) months before your
petition date and your projections as to your income and expenses in the six (6)
months following your petition date.  If you provide VBC with the correct and
complete information, the bankruptcy software program used by VBC will calculate
your disposable income in accordance with §707.

18. Your petition must disclose what property is exempt and the value of the claimed
exempt property as defined in 11 U.S.C. §506.

Instructions on How to Comply:  Determination of which assets may be exempt
is a question of law which should not be made without the advice of an attorney.
VBC’s website has a list of the most common exempt assets for your review.  The
best way to ensure compliance with your duty to fully disclose exempt assets is to
make sure that your list of assets is entirely correct and complete.   An attorney
from VBC will review your list with you and identify which of those assets that you
listed can be claimed as exempt.  With respect to the valuation of exempt assets,
the Bankruptcy Reform Act is ambiguous as to the method of valuation.  One
section of the Bankruptcy Code would suggest that the assets be valued at their
current sale value, using a typical “garage sale prices” approach.  Another section
of the Bankruptcy Code suggests that exempt assets may have to be valued at their
retail replacement value, which would be the price at which a retail merchant would
sell an item of the same type and condition.  VBC believes the correct valuation
standards are the garage sale prices for “unsecured” exempt assets (such as
clothing, jewelry, etc.) and the “retail replacement value” for “secured” exempt
assets, such as cars.
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VANDEN  BOS  &  CHAPMAN, LLP
A T T O R N E Y S  A T  L A W

S U I T E  5 2 0 ,  T H E  SP A L D I N G  B U I L D I N G

3 1 9  S W  W A S H I N G T O N  S T R E E T

P O R T L A N D ,  O R EG O N  9 7 2 0 4 - 2 6 9 0

W e b s i t e :   v b c a t t o r n e y s . c o m

INSTRUCTIONS ON VALUATION OF ASSETS 

AND COMPLETION OF BANKRUPTCY SCHEDULES

The first step leading to the filing of a bankruptcy case on your behalf is the
filling out of schedules and answering the questions in the Statement of Affairs. I have
given you (or you can obtain from our website), our firm questionnaire to assist you in
completion of these documents.

Before beginning, please read this letter carefully. It may answer some of the
questions you will have. The other disclosures in the Welcome Packet will give you
guidance from the statute. Call at any time if you have questions or concerns.

As you do this, there are several things to keep in mind:
All of the information you provide must be complete, accurate, and truthful.

You should make every effort to list every creditor, their most current address,
and balance due. Provide me with copies of all these bills or invoices, and documents.

While every page of the schedules is important, some pages will be examined
more carefully than others. These are the lists of assets, current income, and current
expenses.

Assets : Everything that you own should be listed. This includes income tax
refunds, personal injury or damage claims, claims that you might think you have against
anyone for anything, or persons who owe you money. Not listing an asset can cost you
your discharge. It may also stop you from ever recovering on a claim. It needs to be
listed even if it is of no value or if it is a liability—for example, that burnt-out 1994 non-
running Pacer automobile that does not have an engine. Valuation will be scrutinized.

The general rule is that secured assets are valued at the replacement value for
like goods of the same age and condition.  This is not the cost to replace a “used item”
with a “new” item.  It is the price you would pay to replace a “used” item with another
“used” item in a similar condition.

If the property is real estate, check sales in the neighborhood when determining
value. If possible, have a real estate agent give you a Comparative Market Analysis of
your property. Ask for a quick-sale value.

APPENDIX 2 - PAGE 6 of 7 
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For a car, check the sales price of comparable models in car lists and
newspapers, or take the car to a used car lot.  The best source may be the “retail
value” on kellybluebook.com.

For unsecured household goods, determine the value that you would pay for the
items at someone else’s yard sale or at a thrift store or a used furniture or clothing
store.

Income : The income schedule should be supported by pay stubs and income tax
returns for the last two years. If your employer does not provide pay stubs, please bring
a copy of your paycheck and ask your employer for its worksheet specifying what is
deducted from your gross salary.

The monthly expense schedule should reflect the cost of running your household.
Many expenses will have been paid in cash, so you must use a best estimate.
Remember to include such items as car maintenance (not just gas), yearly car licenses
and taxes, co-pays on medical and prescription drug items, and over-the-counter
medications. You may have not been purchasing new clothing. Reasonable expenses
for replacing clothing need to be included. If you do not have health insurance, you
need to determine exactly what it will cost.

You may discover that your expenses are greater than your income. Because this
is a post-bankruptcy expense schedule, you cannot list payments on debts, such as
credit cards, that you will discharge. You do need to include expenses that you will have
to pay.  When in doubt, list the expense and let the attorney decide if the expense is
relevant.

Please remember that you are completing these documents for public filing,
under penalty of perjury. They can be examined by all sorts of unfriendly people, such
as ex-spouses and angry creditors. Concealment of assets and making false statements
are federal crimes.

Also remember that the only dumb questions are the ones you do not ask. What
you don’t know can get you into a great deal of trouble. It is better to ask the question
now than to try to fix it later.

APPENDIX 2 - PAGE 7 of 7 
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WHEN TO FILE SEPARATE RETURNS 
Most married couples file joint income tax returns without giving their decision a second 
thought. However, some circumstances – such as finances, potential liabilities, and marital 
instability – can create a situation in which one or both spouses are better off filing a separate 
return.

Joint filing is commonly financially advantageous for two reasons. First, federal joint rates are 
lower than separate rates and often reduce the tax due from both spouses by more than 15%. 
Second, joint returns sometimes allow income earned by one spouse to be reduced by losses and 
deductions generated by the other spouse.  

Joint filing, however, makes both spouses jointly and severally liable for any tax due – both the 
tax shown due on the joint return and any tax due that might later be discovered through an audit. 
Accordingly, joint filing makes sense when the tax has been or can be promptly paid, and the 
couple is confident that an audit would not result in additional tax. Some couples, on the other 
hand, should consider filing separate income tax returns.  
This article discusses three situations in which separate filing might make sense: (1) The couple 
can’t pay the tax due; (2) One spouse is taking aggressive positions on the couple’s return; or (3) 
The couple is contemplating divorce or separation. 

CAN’T PAY THE TAX 

In most instances, a household’s tax problems arise from the earnings of just one spouse. If one 
spouse has incurred more tax liability than the couple can quickly and conveniently pay, the 
couple should consider filing separate returns. The hefty penalties and interest charged on unpaid 
taxes make it difficult to retire large tax debts. Low-income households and households 
experiencing financial problems may have too little discretionary income to keep up with interest 
and penalty accruals. Couples at all income levels are routinely surprised at how quickly tax 
liabilities grow to an unmanageable size; a self-employed businessperson, for example, who fails 
to file three or four years of returns and make the required estimated payments usually has a 
liability so large that it will be difficult or impossible to pay.

The couple’s instinctive reaction when one spouse has incurred a significant tax is to file a joint 
return to take advantage of the lower rates. If, however, so much tax has been incurred that the 
tax will be difficult or impossible to pay, the couple may have to file bankruptcy or pursue a 
federal or state offer in compromise. (Most income tax liabilities can eventually be discharged in 
bankruptcy.) If bankruptcy or an offer in compromise seems the likely or only solution, the 
household may weather the tax collection process ahead more easily if only one spouse is liable 
for the tax. Separate return filing will keep one of the spouses immune from the tax problem.  

The Bankruptcy Code prevents individuals from discharging most tax liabilities during the three-
year period following the date the tax return was due. Weathering the collection efforts of taxing 
agencies during this three-year period can be very difficult. Separate return filing means that the 
non-liable spouse’s bank accounts, wages, and equity in assets will not be drawn into the tax and 
bankruptcy processes – a significant benefit to both spouses. It is true that the higher separate tax 
rates will result in more tax owed for the spouse who earned the income. However, this larger 
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amount of tax will not matter if relief is eventually obtained through the subsequent bankruptcy 
proceeding or offer in compromise.  

AGGRESSIVE RETURN POSITIONS 

As noted above, joint filing makes both spouses liable for the tax shown due in a return, in addi-
tion to any tax that is later discovered through an audit. An individual who believes his or her 
spouse is taking overly aggressive positions on the return may want to consider filing a separate 
return to avoid joint liability for taxes due. He or she might be able to invoke state and federal 
laws that protect innocent spouses, but there is no guarantee of such relief. The best way for an 
innocent spouse to avoid liability for the aggressive return positions of his or her spouse is not to 
execute a joint return at all. 

Federal and state “innocent spouse relief” is sometimes available for spouses who become liable 
through an audit for taxes not shown as due on joint returns. 26 USC §6015; ORS 316.368, 
316.369. If available, innocent spouse relief extinguishes one spouse’s liability for all or part of 
the taxes that were previously jointly owed. In most instances, the applying spouse must show 
that he or she did not know there was additional tax due when the joint return was executed and 
that relief from the tax liability is equitable in light of the facts and circumstances. Innocent 
spouse relief has become easier to obtain in the last few years, but the process is by no means 
convenient or certain. Successfully obtaining innocent spouse relief can be a lengthy and expen-
sive process, as the IRS and the courts apply the requirements stringently.  

Obtaining innocent spouse relief for a tax liability that is even more difficult. Only “equitable re-
lief” is generally available for a spouse who signed the joint return knowing that the couple owed 
unpaid taxes. 26 USC § 6015(f). Equitable relief is generally available only in cases of 
significant hardship or when the “innocent spouse” signed the return under duress.  

DIVORCE 

Marital instability is another reason to consider filing separate returns. If a couple experiencing 
marital difficulties believes that they have paid the tax owed and that there is little chance of 
additional tax due, joint filing probably still makes sense. If, however, the couple cannot pay the 
tax owed or if one spouse insists on taking aggressive return positions, they should consider 
separate filing. Divorce does not undo the joint and several liability created by a jointly filed 
return.

Divorce and separation agreements often make one spouse responsible for paying taxes that were 
incurred during the marriage, but these types of agreements between the parties are not binding 
on taxing agencies. If the spouse who was contractually assigned the joint liabilities incurred 
during the marriage does not or cannot pay what is owed, the taxing agencies are free to pursue 
either or both spouses for the full amount of the tax, regardless of the divorce or separation 
agreement. In that event, the only remedy available to a spouse who is required to pay more tax 
than required by the divorce or separation agreement is a claim for contribution or 
indemnification against the other (non-paying) spouse.  

If the couple is divorced or legally separated, innocent spouse relief may also be available under 
26 USC §6015(c) and ORS 316.368. When relief is allowed under these statutes, the joint tax 
liability is allocated between the parties. The federal and state statutes allocate the liability 
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differently. Death of a spouse may also qualify the surviving spouse for innocent spouse relief 
under these same statutes. 

HEDGING THE BET 

Internal Revenue Code (IRC) Section 6015(b) sometimes allows a couple to hedge their bet on 
joint versus separate filing by allowing the couple to elect joint rates after initially filing separate 
returns. The joint election must be made within three years from the due date of the separate 
returns (not counting extensions), and cannot be made if either spouse has, with respect to the tax 
year at issue: (1) timely filed a petition in the U.S. Tax Court; (2) commenced a refund suit; (3) 
entered into a closing agreement with the IRS; or (3) entered into a compromise of a civil or 
criminal liability. Treas. Reg. 1.6013-2(b). To elect joint rates under IRC Section 6015(b), the 
IRS only requires that a joint return be filed. A cover letter, however, should accompany the 
return to clarify that the return is being filed to elect joint rates after separate returns have been 
filed. This right to later elect joint rates allows a couple undergoing financial difficulties to 
initially keep one spouse immune from an unpaid tax while still benefiting from the lower joint 
rates when the couple’s financial difficulties have passed.

Couples who owe significant tax need to weigh the benefits of lower joint rates against the 
burden of joint liability, particularly if they are struggling with finances or their marriage. If you 
represent both spouses, be careful with advice on return filing strategies because of potential 
conflicts. If the spouses become divided on the return filing issue, encourage them to seek 
independent advice through separate counsel. 

Jeffrey M. Wong
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Tax Tips for Family Law Lawyers
Family law attorneys can fi nd themselves in 

trouble if they are not familiar with tax laws. The 
following are tips to help family law attorneys 
avoid some of the biggest traps in this area.

Sale of the Family Home

Under 26 USC §121, an individual may ex-
clude from income up to $250,000 of gain from 
the sale of a principal residence if he or she owned 
and occupied the property as a principal residence 
for two out of the last fi ve years.  Married couples 
fi ling jointly can exclude up to $500,000 if either 
spouse meets the two-out-of-the-last-fi ve-years 
test.  A divorced spouse can attach the ownership 
of the former spouse for purposes of meeting the 
test but can still only exclude up to $250,000.

Tax Tip:  It may make sense for the parties to 
sell a low-basis, highly appreciated residence be-
fore the divorce is fi nal to maximize the $500,000, 
but they must still be married at the end of the tax 
year to maximize the exclusion.

Spousal Support

Spousal support is tax-deductible to the payor 
(and taxable income to the payee) under 26 USC 
§71(a) and §215 if the payments are made in cash 
and:

1. The payment is received by a spouse or 
ex-spouse under a divorce or separation instru-
ment;

2. The applicable instrument does not iden-
tify the payment as not deductible to the payor 
and not includable in the income of the payee (an 
opt-out provision);

3. The payor and payee are not members of 
the same household when the payment is made 
(there is a limited exception to this); and

4. There is no liability to make any such pay-
ment after the death of the payee ex-spouse. 

Tax Tip:  Make sure that the spousal support is 
designated to terminate at the death of the payee 
each time it is referenced, even in the Money 
Judgment summary.

, 90 AFTR2d (RIA) 6210 (9th Cir. 2002), in 
which the Ninth Circuit affi rmed a district court 
ruling that held payments were not tax-deductible 
alimony because the Money Judgment section 
did not state that the spousal support payments 
terminated at the death of the obligee.  Despite 
such language in the body of the judgment and 
the property settlement agreement, the court 
found ambiguity and gave greater weight to the 
Money Judgment section because it was certifi ed 
by the lawyers.

Tax Tip: Be careful of stair-stepping spousal 
support down too fast.  Under the front-loading 
rules of 26 USC §71(f), if alimony decreases too 
rapidly, some portion will be reclassifi ed (recap-
tured) as property settlement.  The calculation is 
complicated, but be mindful of recapture if the 
annual alimony amounts decrease by more than 
$15,000 a year in any of the fi rst three years of 
payments.

Property Settlement

Under 26 USC §1041, no gain or loss is 
recognized on the transfer of property between 
spouses, or between former spouses if the transfer 
is incident to divorce.  A transfer is considered 
incident to divorce if it occurs within one year 
of the end of the marriage or is “related to” the 
cessation of the marriage.  Under the regulations, 
a transfer is presumed “related to” the cessation 
of the marriage if it is pursuant to a divorce in-
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strument and occurs within six years of the cessation of the 
marriage.

Tax Tip: The six-year period is only a presumption. 
Sometimes transfers incident to divorce need to occur out-
side the six-year window.  In such cases, the divorce instru-
ment should clearly designate the transfer as tax-free under 
26 USC §1041.

Tax Tip:  The redemption of corporate stock or other busi-
ness interest in a closely held entity can be a trap for the un-
wary.  Unexpected ordinary income dividend treatment may 
occur in the corporate context if the tax ramifications are not 
clearly defi ned in the divorce instrument.  See Treas. Reg. 
1.1041-2(c) for the particulars of allocating the tax burden. 
In the partnership and limited liability company context, the 
deemed relief of entity liabilities under 26 USC §752 may 
result in taxable income when the transferor assumed that no 
tax ramifi cations would occur due to Section 1041.

 Stock Options

Stock options come in two forms for income tax pur-
poses: incentive stock options (ISOs) (  26 USC §§421-
424) and non-qualifi ed stock options. ISOs are generally 
non-transferrable.  26 USC §422(b). Stock received 
from the exercise of an ISO may be transferred incident 
to divorce, and such transfer will not be a disqualifying 
transfer.  26 USC §424(c)(4).  

Non-qualifi ed stock options are freely transferrable, un-
less restricted by the governing instrument.  The IRS, in Rev. 
Rul. 2002-22, held that the transferee spouse will recognize 
the income from the exercise of a non-qualifi ed stock option. 

Tax Tip:  The exercise of a non-qualifi ed stock option will 
trigger tax withholdings.  Under Rev. Rul. 2004-60, the em-
ployer is required to withhold a 25% fl at supplemental wage 
rate for income taxes and additional amounts for FICA and 
FUTA taxes.  The transferee needs to factor these amounts in 
valuing the options.  The transferee will get the credit for the 
income tax withholding, but the FICA and FUTA taxes are 
credited to the transferor’s account for purposes of calculat-
ing future benefi ts.

Dependency Exemptions

The tax laws contain a number of favorable provisions for 
the support of a dependent child or other dependent. These 
provisions include the dependent exemption, the child tax 
credit, the child and dependent care credit, the earned in-
come credit, and the Hope and Lifetime Learning Credits. 
To qualify as a dependent under 26 USC §152, a child must:

1. Be the taxpayer’s natural or adopted child, stepchild, 
eligible foster child, sibling, or descendant;

2. Reside with the taxpayer for more than half the year;

3. Be under the age of 19, or 24 if a full-time student, 
or permanently disabled; and

4. Not have provided more than half of his or her own 
support.

For purposes of claiming the dependent exemption, under 
26 USC §152(d), a taxpayer may claim another individual, 
who is not the taxpayer’s child, as a qualifying relative if:

1. The individual is related to the taxpayer, including an 
individual, other than a spouse, who has the same principal 
place of abode as the taxpayer and is a member of the tax-
payer’s household;

2. The individual’s gross income is less than the exemp-
tion amount;

3. The taxpayer provides over half of the individual’s 
support; and

4. The individual is not a qualifying child of the tax-
payer or anyone else. 

The taxpayer could also claim the Hope and Lifetime 
Learning Credits for such an individual.

In the divorce context, the custodial parent is entitled 
to claim a qualifying child unless the custodial parent signs 
an instrument releasing the right to the dependency exemp-
tion to the non-custodial parent.  The preferable approach is 
to have the custodial parent sign an IRS Form 8332.  The 
release of the dependency credit also releases the child tax 
credit, but not the child care credit, earned income credit, or 
head of household status.

Tax Tip:  The custodial parent is defi ned as the parent 
with whom the child spends the most overnights.  If the par-
ents share equal parenting time, the custodial parent is the 
parent with the higher income.  This rule is only relevant if 
the custodial parent has not effectively released his or her 
right to the exemption.

Tax Tip:  The circuit court handling the divorce has no 
jurisdiction to allocate the dependency exemption to the non-
custodial parent. The divorce decree itself is insuffi cient, 
unless it contains all of the information required by the regula-
tions and on IRS Form 8332, including the custodial parent’s
signature. , T.C. Summ. Op. 2005-89.

Domestic Partners and 

Unmarried Individuals

Due to the Federal Defense of Marriage Act, P.L. 104-
199 (1996), 1 USC §7, registered domestic partnerships are 
not recognized for federal income tax purposes. In addition, 
many same-sex and opposite-sex couples for whatever reason 
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never take the step to register or marry. When these couples 
split up, payments or transfers of property will not be covered 
by the tax rules above.

Tax Tip:  The parties should agree on the tax consequenc-
es of any payments or transfers in any settlements. Otherwise, 
the transferor may issue an IRS Form 1099 to claim a deduc-
tion and the transferee will bear the burden of proving that the 
amounts or property received were gifts or in exchange for 
property, not compensation income. ,
T.C. Memo 1999-62, and , T.C. Summ. 
Op. 2008-56.

MICHAEL C. WETZEL

FITZWATER MEYER, LLP
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The Servicemembers Civil Relief Act Is Still Relevant

The Servicemembers Civil Relief Act (SCRA) (50 U.S.C. App. Sections 501-596) remains an 
important federal protection that attorneys need to be aware of in daily practice.  Although the 
number of military personnel deployed overseas has recently decreased, Americans continue to 
serve abroad.  The Oregon National Guard as well as Oregon Marine, Army and Air Force 
Reservists have received notice that over 1000 Oregonians will likely mobilize during the next 
18 months.  SCRA protections affect not only Servicemembers, but also their spouses/partners, 
dependents, creditors, landlords, banks, insurance carriers, and many others with contractual, 
economic, and legal relationships.   

The SCRA protections apply to members of the Armed Forces and the Reserve Forces (National 
Guard and Reserves) who are called to active federal service.  The SCRA also applies to 
members of the Coast Guard as well as officers in the Public Health Services and National 
Oceanic and Atmospheric Administration while in support of the Armed Forces.   

Servicemembers called to active federal service are afforded unique protections under the SCRA 
in cases of foreclosures, repossessions, evictions, judicial and administrative proceedings, certain 
lease terminations, and default judgments.  Some of the most frequently utilized provisions 
include the 6% cap on consumer interest rates, the stay of civil or administrative proceedings on 
the Servicemembers’ request or the court’s motion, and family law matters, including child 
custody and divorce cases. 

Ascertaining Military Status 

Given the unique protections and opportunities afforded Servicemembers that touch on 
numerous areas of the law, as well as the procedural requirements for proceedings involving 
Servicemembers, the safest practice – no matter what your area of the law – is to ascertain, at the 
outset of the representation, the military affiliation and status of not only your client, but also of 
the other party or parties. Counsel for both parties should undertake this inquiry, as the rights 
and responsibilities of each are affected if either party qualifies for SCRA protections.

One example where this arises frequently is with default judgments. ORCP 69C requires that a 
party seeking default must file an affidavit or declaration along with the motion supporting that 
default is appropriate and containing facts sufficient to establish whether the party against whom 
the order is sought is or is not a person in military service, or stating that the movant is unable to 
determine whether the party against whom the order is sought is in military service as required 
by Section 201(b)(1) of the Servicemembers Civil Relief Act, 50 App. U.S.C.A. §521, as 
amended.

The requirement to notify the court of the military status of a party is on the moving party.  
However, the court should ask as a matter of course whether a Servicemember is involved.  If the 
moving party does not know the answer, then the court should allow sufficient opportunity for 
determination.  Proceeding with the case or judgment where the Servicemember is unavailable to 
due to military service will, at the least, result in a voidable judgment.  At most, it may result in 
civil or criminal action permitted under the SCRA.  
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To find out whether a party is in the military, go to the official Servicemembers Civil Relief Act 
(SCRA) Website maintained by the Department of Defense at
https://www.dmdc.osd.mil/appj/scra/. Enter the party’s last name and Social Security number. 
Further information is available in the User’s Guide and FAQ sections of the Website.

SCRA Foreclosure Amendment

In a nod to economic challenges, a recent update to the federal law impacts foreclosures on 
Servicemembers’ property. On August 6, 2012, President Obama signed into law the Honoring 
America’s Veterans and Caring for Camp Lejeune Families Act of 2012, Pub. L. 112-154, 126 
Stat. 1165 (2012) which, in part, amended section 303 of the SCRA.  SCRA section 303 
addresses obligations secured by a mortgage, trust deed, or other security similar to a mortgage 
on real or personal property owned by a Servicemember.

The provision applies only to obligations that originated before the Servicemember entered into 
active federal military service under Title 10, U.S.C. and for which the Servicemember is still 
obligated. (For example, it applies to obligations incurred by National Guard Soldiers before 
they were called to active federal service.) The recent amendment extended the period during 
which certain SCRA protections apply. 

Effective February 2, 2013: 
a sale, foreclosure, or seizure of property based on a breach of such a secured obligation 
is not valid if made during the period of military service or within one year thereafter,
unless it is made pursuant to a court order or a waiver by the Servicemember; and
a court may, on its own motion, and shall, upon application by a Servicemember whose 
ability to comply with the obligation is materially affected by military service, stay the 
proceedings or adjust the obligation to preserve the interests of all parties at any time 
during the period of military service or within one year thereafter.

This extension ends December 31, 2014.  Beginning January 1, 2015, there will be a period of 90 
days after the end of the Servicemember’s military service during which a foreclosure, sale, or 
seizure of the Servicemember’s property, based on a breach of a mortgage, trust deed, or other 
security, without a court order or waiver, will not be valid.  During this period, a court may also 
stay proceedings enforcing such obligations. (Office of the Comptroller of the Currency Bulletin, 
dated November 19, 2012) (http://www.occ.gov/news-issuances/bulletins/2012/bulletin-2012-
37.html).

Oregon Laws Supporting SCRA

In addition to the federal protections, Oregon has further enhanced Servicemembers’ rights and 
remedies. Oregon has also taken steps to weave SCRA requirements and protections into 
common practices.  Notice of SCRA rights, for example, has become standard practice.  

The 2009 Legislature enacted a couple of laws supporting SCRA. In May 2009, the Oregon 
National Guard deployed the largest unit to overseas hostilities since WWII. Effective May 8,
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2009, the Oregon Legislature authorized attorney fees and minimum damage awards in addition 
to any other remedy payable to a Servicemember for the enforcement of a right under SCRA.
This benefit was intended to encourage Servicemembers of modest means to seek out legal 
assistance as necessary and to provide an incentive for attorneys to represent Servicemembers in 
relatively low dollar value cases.

The attorney fees and damages provision of ORS 30.138 was complimented by ORS 30.136, 
also enacted in 2009, which identified Oregon as the appropriate venue for SCRA enforcement.  
Any contract term or provision providing for a choice of forum other than Oregon in an 
agreement entered into by an Oregon Servicemember is voidable at the election of the 
Servicemember.  These provisions apply to prosecution of Servicemember rights when called 
into active federal service and not when called by the Governor for state emergencies.

New Oregon Protections for Servicemembers

Several new bills affecting Servicemembers have already emerged from the 2013 Legislature. At 
the request of the OSB Military and Veterans Law Section, Senate Bill 125 was introduced 
relating to contested case hearings.  It will require state agencies to provide notice to parties in
contested case hearings of the SCRA right to stay proceedings until military service affords 
reasonable availability to defend. SB 125 was signed into law on June 4, 2013, and becomes 
effective September 1, 2013. 

Relating to criminal proceedings, Senate Bill 124 was proposed by the OSB Military and 
Veterans Law Section with support of Oregon Criminal Defense Lawyers Association.  This bill 
creates a new mitigating factor that explicitly authorizes courts at sentencing to consider military 
service. It does so by creating a new ORS 137.090(2), which states: “In determining mitigation, 
the court may consider evidence regarding the defendant’s status as a servicemember as defined 
in ORS 135.88.”  At least in felony cases, courts will need to make a “substantial and 
compelling” finding in order to rely on SB 124 to impose a mitigated (downward) departure. 
ORS 137.671(1); OAR 213-008-0001.  For guidance in meeting this requirement, defense 
counsel should consult established case law supporting reliance on a defendant’s military service 
as a reason for imposing a mitigated sentence.  The bill was signed into law June 6, 2013, and 
became effective immediately.

The 2013 Oregon Legislature also expanded what is unofficially known as the Oregon SCRA, 
located in Chapter 399, to address suspension of contractual obligations of Servicemembers 
called to active federal service or active state service by order of the Governor.  House Bill 2083 
was introduced at the request of Governor Kitzhaber, M.D. on behalf of the Oregon Military 
Department.  Signed into law on June 18, 2013, with an effective date of January 1, 2014, the 
new law allows for suspension and reinstatement of contractual obligations without fee, penalty, 
loss of deposit, or additional cost.  The law applies to telecommunications services, Internet 
services, health spa services, exercise or athletic activities offered by a health club, and certain 
television services. This law will provide a unique protection to Servicemembers that allows for 
modification of long-term contracts in which the need to cancel or suspend arises as the result of 
call to duty.   
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Additional Resources

In the February 2009 issue of , the OSB Professional Liability Fund published an article 
drawing attention to the SCRA and its application to local courts and attorneys:  “YES.  You DO 
Need to Know About SCRA.”  That article and significant other resources abound to assist local 
practitioners with application of the SCRA to their client’s situation.  See also “Determining a 
Party’s Military Status , August 2007. 

The ABA Standing Committee on Legal Assistance to Military Personnel is a premier resource 
of attorneys and experiences from around the country.  The United States Army Judge Advocate 
General’s School also published a 2006 , which is 
a comprehensive overview of the law and application.  The Service Members Law Center stands 
as a premier organization that assists with SCRA enforcement across the nation.  The Director of 
SMLD, CAPT (Ret) Sam Wright, has authored and co-authored over 500 law reviews on areas 
of law affecting citizen soldiers. 

Locally, the Oregon State Bar has attorneys within the Military Legal Assistance Panel and the 
Military & Veterans Law Section who bring a depth of experience and stand ready to answer 
questions, provide resources, or assist as needed.

 Mark A. Ronning, LTC, JA
 Oregon National Guard 

Staff Judge Advocate 
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COPING WITH LEGAL MALPRACTICE CLAIMS 

 The Professional Liability Fund receives over 700 claims each year against lawyers in 
private practice.  This means that the PLF receives a claim for every eight (8) lawyers it covers.  
Some claims are valid, while others are not.  The majority of these lawyers endeavored to do an 
excellent job for their clients. 

 Lawyers react in many different ways to having a legal malpractice claim.  Some feel 
remorse for having made an error and are relieved that the Professional Liability Fund is available to 
make their clients whole.  Others feel angry because they feel that a client is unjustly complaining.  
Regardless of the merit of the claim, legal malpractice claims take the lawyer's time and energy.  
Most lawyers are not prepared for the reactions they have to a legal malpractice claim.  The 
following answers to frequently asked questions are provided to warn you about the reactions you 
may experience, and to offer assistance. 

Q. After a legal malpractice claim was filed against me, I felt a generally elevated sense of 
anxiety for a long time.  I found myself having sleepless nights, second guessing every thing I did, 
reluctant to take on anything that I didn't have extensive experience with, and hesitant to bill for any 
of my services.  Is this common? 

A. Yes.  The elevated sense of anxiety which you described is the most common reaction 
experienced by lawyers.  The sense of anxiety is often experienced because the lawyer was 
diligently representing the client, was doing his or her best, yet something happened that resulted in 
a claim being filed. 

Q. Does having a claim against me mean that I am a bad lawyer? 

A. No.  All lawyers make mistakes.  Some mistakes are never caught, others do not cause any 
damage.  Regardless of how intelligent, diligent and ethical you are, a mistake can be made or you 
can do something that prompts a legal malpractice claim.  In fact, most legal malpractice claims are 
against excellent lawyers who have simply made an error, or who have a claim filed against them for 
some other reason. 

Q. Is handling of the legal malpractice claim against me confidential? 

A. Yes.  Handling of the legal malpractice claim against you is confidential, and information 
about it will not be relayed by the Professional Liability Fund to anyone without your consent.  
When a claim for legal malpractice is filed against you, you should never discuss the content of the 
case with anyone except the PLF claims attorney or defense counsel.  This makes it somewhat 
awkward for those around you, such as your friends and your peers, who may be aware that a claim 
exists.  Although this may feel awkward to you and your peers, it assures that there will be no waiver 
of the attorney-client or work product privilege. 
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 Although we ask that you do not discuss the facts or merits of the case with anyone other 
than the PLF or defense counsel, we recognize that having a legal malpractice claim filed against 
you is often very disturbing and unsettling.  You may experience the following feelings and 
reactions:

·  Unusual inhibition in handling your cases 
·  Losing sight of your case issues 
·  Feeling like you always make mistakes and never do anything right 
·  Extreme preoccupation with the mistake 
·  A sensation that you won't get a fair evaluation of the case and that no one will listen to your 

side of the story 
·  Feeling defensive about your work 
·  Alienation from your peers and partners 
·  Afraid to take on new cases or stretch your expertise 
·  Afraid to make a move on your current cases or deal with your difficult clients 
·  Not wanting to send your bills to clients 
·  Hesitant to call back specific clients of yours, thinking that they may be unhappy or want to 

complain about something 
·  Avoiding opening your mail or answering your calls 
·  Reluctant to come into your office 
·  Reacting differently than you used to to new assignments - feeling pressured to accept new 

tasks that you "can't" do 
·  Unproductive - distracted, unorganized, difficulty focusing on your work 
·  Easily irritated and angry 
·  Constant fantasizing about getting away 
·  Experiencing extreme thinking, such as dropping your practice or running away 

 The Oregon Attorney Assistance Program is available to assist you.  This service is free and 
strictly confidential.  Information you provide to OAAP personnel is not shared with the PLF claims 
staff or your defense counsel.  If you are experiencing any of the reactions listed above and you 
would like additional information or assistance, contact the Oregon Attorney Assistance Program – 
Meloney Crawford Chadwick 503-226-1057, ext.13; Mike Long 503-226-1057, ext. 11; Shari R. 
Gregory 503-226-1057, ext. 14; or Doug Querin 503-226-1057, ext. 15.  You may also call toll free 
in Oregon 1-800-321-OAAP. 

Q. Do the Professional Liability Fund and the Oregon Attorney Assistance Program provide 
any programs or workshops for lawyers who have legal malpractice claims? 

A. Yes.  We have many resources to help you.  If you are interested in more information call 
Barbara S. Fishleder at 503-684-7425 or Mike Long at 503-226-1057, ext. 11. 

U:\Common\Lp\Karen\FORMS\Coping with Legal Malpractice Claims 10-04.doc 10/04
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ON BEING SUED
OR

HOW IT FEELS WHEN THE NIGHTMARE HAPPENS TO YOU 
 December 1993 

My initial reaction to the lawsuit was utter amazement.  I was shocked that my client 
would have the audacity to take such a drastic step.  I felt wronged.  I blamed the client, 
the ungrateful s.o.b.  He didn’t even have the courage to call me to discuss the problem.  
Instead, he rushed off to another attorney and filed suit.  The attorney didn’t even check-
out the facts with me first.  The client’s dissatisfaction was conveyed by the complaint.  
The local newspaper didn’t miss it either, they managed to print it along with the list of 
other “lawsuits filed.”  I felt totally humiliated. 

I just  that I had given the client an excellent work product.  I had witnessed serious 
mistakes by other lawyers, none of which had generated a claim.  I couldn’t believe THE 
NIGHTMARE was actually happening to me.  This was much worse than having a bill 
questioned, or dealing with an unhappy client directly. 

Within a few days of receiving the bad news, my shock and amazement transformed into 
despair.  I began to mistrust my judgment.  I became paranoid.  I was so afraid of making 
another mistake and getting sued again that my stress level rose out-of-sight whenever I 
gave legal advice. 

I began to worry, particularly at night.  I feared that there were other dissatisfied clients 
that I was not aware of.  I found myself being tentative and inconclusive when dealing 
with clients.  I often felt the need to have my legal conclusions validated by other lawyers 
in the firm in situations when I should have been able to act on my own.  I forced myself 
to go through my client files for an entire day to determine whether I had made a mistake 
on any pending cases.  I had periodic episodes of fear about the quality of my work.  
These anxiety attacks would only subside with my thorough re-analysis of the advice that 
I had given to the client. 

I began to wonder how other lawyers, both inside and outside the firm, would perceive 
the case.  I worried that they would assume that I had made a mistake, just because a 
claim was made.  I was scared that they would now think less of me as a lawyer, assume 
that I couldn’t do a good job, and that their reactions would begin to affect my reputation, 
compensation and referral base.  I feared that other lawyers whom I respected would find 
out about the case.  If they knew about it, how would I convince them of my innocence?  
In the few instances when another lawyer was aware of the claim and mentioned it to me, 
I felt a compelling need to explain that I had not made an error.  To avoid embarrassment, 
I never raised the issue with other lawyers.  This lack of communication with my friends 
and colleagues precluded me from realizing that a single malpractice claim would not 
ruin my reputation, even if I was negligent.  It also postponed my eventual discovery that 
many of those same lawyers also had been sued and had survived the experience. 

I lived in a constant state of anxiety.  I found myself writing memos to the file constantly 
– much beyond what is necessary to document the file.  It took very little to get my stress 
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level up.  I experienced a significant amount of anxiety when discussing the claim with 
defense counsel and an unbearable amount in connection with depositions.  Minor 
anxiety attacks occurred whenever I was reminded of the claim.  Copies of routine 
correspondence from my defense counsel managed to make my throat dry and my palms 
sweat.

As time passed I finally was able to admit that I had made a mistake, and that it wasn’t 
the end of the world, or my career.  I had been fighting to protect my ego, which was 
actually standing in my way.  I finally understood that I could make a mistake and still be 
a good lawyer.  I realized that no uncompensated damage occurred; that we have 
malpractice insurance so that the client has a remedy.  I realized that we all make 
mistakes.  I realized that my friends and colleagues didn’t know how to approach the 
subject either.  There we were – I needed to talk, but was afraid to do so.  They were 
willing to listen, but were afraid to let me know. 

I’m still working on forgiving myself and accepting full responsibility, but I know I’m 
headed in the right direction.  I am, and always have been, a good attorney.  There is no 
question in my mind that being sued for malpractice is the most gut-wrenching 
experience I’ve had to suffer through in my professional practice.  I know now that the 
experience would have been much less of a nightmare, if I had sought counseling early 
on.  A lot of emotions are stirred when you believe that your competence is being held up 
for the world to scrutinize.  Seeking personal assistance would have helped me deal with 
my fears, and allowed me to be the productive and excellent lawyer that I really am.  
Instead, I remained frozen in the nightmare – a prisoner to my worst thoughts and beliefs 
about myself and my abilities. 

I eventually did seek help through the OAAP.  There I gained strength from the support 
of colleagues.  I realized that I was not alone in my reactions, that many professionals 
react to malpractice claims by engaging in second-guessing and self-doubts.  I found out 
that having self-doubts after a malpractice claim didn’t mean that I was a bad lawyer; 
they simply were a very common and human reaction to the situation.  Once my head 
was clear and I was free of my self-inflicted torture, I came to understand the real reason 
the mistake had occurred – my legal analysis had been correct, but I had not successfully 
communicated with my client. 

I offer this information to the readers of this newsletter because I regret that I didn’t 
understand what to expect, and that I didn’t know how to ease the pain.  I know that 
reading this won’t change the initial shock that occurs when you first find out about a 
malpractice claim; but it will prepare you for some of the feelings you may experience.  
In that way, I hope it will be less of a Nightmare for you.  I also hope that you won’t 
isolate yourself from others.  Get counseling, call the OAAP.  Talk to your friends, 
family and peers about your feelings.  Believe me – it will help.  We are all in this 
together – we all make mistakes. 

Been There and Survived 
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V.   DEALING WITH POTENTIAL OR 
 ACTUAL MALPRACTICE CLAIMS

A. (§15.48) Potential Claim—Lawyer Recognizes 
Potential Problem, Client Does Not Know 
About Problem 

 Every practicing lawyer worries about committing an 
error in representing a client. Although competent in advising 
others, a lawyer often is prone to respond emotionally to his or 
her own problems, including malpractice. The emotional 
response may be guilt, anger, anxiety, or panic. Impulsive 
action may worsen the problem. When in doubt, the lawyer 
should contact the PLF and any applicable excess carrier. The 
following sequential steps are recommended if malpractice 
may have occurred and the client does not know it: 
 (1) The lawyer should independently analyze, if 
possible, whether malpractice may have been committed.  
 (2) If the lawyer either is unable to independently 
analyze the issues or, after independent and objective analysis, 
concludes that malpractice may be an issue, the lawyer should 
contact the PLF and any applicable excess carrier, report the 
problem, and seek instructions and advice. The lawyer’s 
failure to inform the carrier may deprive the carrier of an 
opportunity to give the lawyer good advice or to repair the 
problem. Furthermore, the lawyer’s failure to inform the 
carrier may violate the terms of the coverage plan or insurance 
policy. 
 (3) After consultation with the carrier, the lawyer 
should advise the client of the existence and nature of the 
problem. Fundamentally, the following rules apply to any 
communication to the client of any potential or actual 
malpractice. The lawyer should:  
 (a) stick to factual statements as they relate to the 
problem;
 (b) avoid making statements of opinion or judgments 
about his or her conduct and not yield to the compulsion to 
“confess”;
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 (c) encourage the client to seek independent legal 
advice about the problem; 
 (d) confirm all oral statements with a letter to the 
client;
 (e) perform further analysis to determine the merit or 
propriety of continuing to represent the client because a 
potential or actual conflict may have arisen; this analysis 
should be done on a case-by-case basis, but in every case the 
lawyer needs to be sensitive and aware of this potential; and 
 (f) explore with the professional liability carrier the 
potential to cure or repair the error. 

 PRACTICE TIP: A lawyer who has made a mistake 
that potentially or actually adversely affects the client’s 
position in a pending matter must consider the potential 
conflict of interest and the client’s corresponding need 
for independent counsel. As an example, the lawyer 
represents a plaintiff in an injury suit and a defense is 
asserted that is attributable to the lawyer’s action or 
inaction (e.g., statute of limitations). The conflict issues 
addressed in subsections (a)(1) and (3) of Oregon RPC 
1.7 come into play. If the lawyer can continue to 
represent the client (Oregon RPC 1.7(b)), the lawyer still 
must obtain the client’s  as defined in 
Oregon RPC 1.0(g). See 331 Or 
113, 134–135, 10 P3d 906 (2000), which provides 
guidance on the extent to which disclosure is required. 

 The lawyer should consider designating another lawyer 
in the firm as in-house claims counsel or general counsel to 
oversee the firm’s (and the involved lawyer’s) handling of the 
problem—including communicating with the PLF and other 
liability insurers. This strategy accomplishes the following: 
 (1) It provides a more objective handler of the problem 
within the firm; 
 (2) It reduces the involved lawyer’s sense of isolation 
while maintaining confidentiality of communications about the 
problem; and  
 (3) It facilitates the lawyer’s and the firm’s 
communications with the PLF and excess insurers.

B. (§15.49) Lawyer Is Asked to Produce File or 
Submit to Deposition
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 Occasionally, a lawyer is asked to produce materials 
from the files or to give testimony relating to matters that the 
lawyer previously handled for the client. This request most 
commonly occurs (1) in a will contest when the lawyer 
prepared the will in issue or (2) when the former client is now 
in litigation involving matters relevant to the lawyer’s file or 
previous representation. However, sometimes the former client 
is already contemplating a claim, and the new (inquiring) 
lawyer’s focus is the malpractice claim under investigation—a 
focus not necessarily communicated to the first lawyer. 
 A lawyer who receives such a request is well advised to 
contact the PLF before producing documents or giving 
interviews, affidavits, or oral testimony. The lawyer should 
exercise caution for two primary reasons: 
 (1) Confidences or secrets or other privileges may exist 
that must be protected or preserved pursuant to Oregon RPC 
1.6, and a violation of those duties could lead to liability 
exposure for the lawyer; and 
 (2) The lawyer’s file materials or testimony may be 
relevant to a potential malpractice claim in the future, which 
may be contemplated by the party seeking documents or 
testimony.  
 The PLF has counseled lawyers receiving such requests 
and has often hired counsel to represent these lawyers in the 
document-production process or in giving testimony. A lawyer 
who does not seek counsel before responding may either 
waive or violate a privilege or unknowingly be set up for a 
claim arising out of the previous representation. Although the 
lawyer may be obligated to provide file materials or testimony, 
the lawyer has a right to and should first seek and obtain the 
appropriate advice to minimize the risks described above. 
Because the PLF coverage has no deductible and the attorney 
fees are usually minimal, there is no disadvantage to the 
lawyer’s contacting the PLF, assuming that the lawyer is 
covered by the PLF. When the PLF is not the professional 
liability carrier, the lawyer should still seek professional 
representation before responding to requests for documents, 
oral statements, or testimony.
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C. (§15.50) Actual Claim—Accusation, Demand, or Lawsuit by 
Client or Representative of Client 

 A lawyer against whom an actual claim is made should follow the 
following steps: 
 (1) Immediately notify the PLF and any applicable carrier; 
 (2) Promptly respond to the carrier’s inquiries regarding facts, 
documents, or analysis; 
 (3) Do not communicate with the adverse party or the adverse 
party’s lawyer without first consulting with the professional liability 
carrier; and 
 (4) Accept the new role as client—let the malpractice carrier, the 
claims lawyer, and the defense lawyer handle the claim.
 Oregon lawyers in private practice are strongly encouraged to review 
the PLF Claims Made Plan, which is published annually in the Oregon 
State Bar Membership Directory and available directly from the PLF online 
at <www.osbplf.org>. 
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503-226-1057
1-800-321-OAAP (6227)

www.oaap.org

Oregon
Attorney
Assistance 
Program

Providing Completely 
Confidential Assistance to 
Lawyers and Judges  
since 1982

WHAT IS THE OREGON ATTORNEY  
ASSISTANCE PROGRAM?

The Oregon Attorney Assistance Program 
(OAAP) is a confidential service funded by 
the Professional Liability Fund for all Oregon 
lawyers and judges. We provide assistance with 
and referral for problem alcohol, drug, and/or 
other substance use; stress management; time  
management; career transition; compulsive  
disorders (including problem gambling); relation-
ships; depression; anxiety; and other issues that 
affect the ability of a lawyer or judge to function 
effectively. The OAAP is also available to Oregon 
law students.
 OAAP attorney counselors are lawyers and 
professionally trained counselors. As a result, 
we are able to establish a unique rapport with 
members of the legal community.

COMPLETELY CONFIDENTIAL

All communications with the OAAP are com-
pletely confidential and will not affect your 
standing with the Professional Liability Fund 
or the Oregon State Bar. No information 
will be disclosed to any person, agency, or 
organization outside the OAAP without the 
consent of the lawyer or judge accessing the 
program. Contacts with us are kept strictly 
confidential pursuant to ORS 9.568, PLF 
Policies 6.150 - 6.300, OSB Bylaw Article 24,  

ORPC 8.3(c)(3), Oregon Code of Judicial Con-
duct JR 2-104(c) and Judicial Code of Conduct 
for United States Judges Canon 3B(5). The only 
exceptions are: 1) to avert a serious, imminent 
threat to your health or safety or that of another 
person and 2) to comply with legal obligations 
such as ORS 419B.010 and ORS 124.060 (child 
abuse and elder abuse).

   ARE THERE ANY COSTS?

All of our services are free, except for a nominal 
fee charged for some workshops and seminars.  If 
additional professional help is needed, we can serve 
as a referral resource.

HOW DO I RECEIVE ASSISTANCE?

Call us. We are here to help.
OAAP ATTORNEY COUNSELORS

Shari R. Gregory, LCSW, JD
OAAP Assistant Director

sharig@oaap.org 

Kyra M. Hazilla, JD, MSW
kyrah@oaap.org

Mike Long, JD, MSW, CEAP
mikel@oaap.org

Douglas S. Querin, JD, LPC, CADC I
douglasq@oaap.org

503-226-1057
1-800-321-OAAP (6227)

OAAP EXECUTIVE DIRECTOR

Barbara S. Fishleder
503-684-7425/barbaraf@oaap.org
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Shar i  R.  Gregor y  i s  a  g r adua te  o f 
Wur zwe i l e r  S choo l  o f  Soc i a l  Work  
(MSW 1987) and Rutgers School of Law (JD 
1992) and received her certificate of Business 
Management from Portland State University 
(2003). Her counseling experience includes 
career counseling, mental health counsel-
ing, crisis intervention, group facilitation, 
transition counseling, and alcohol and drug 

counseling. She was in private practice specializing in criminal 
defense law for four years before joining the OAAP staff in 
1999. She is the assistant director of the OAAP and a Licensed 
Clinical Social Worker (LCSW).

Kyra M. Hazilla is a 2006 graduate of the 
University of Michigan Law School (JD) 
and School of Social Work (MSW).  She 
was a public defender practicing juvenile 
law for most of her legal career and also 
worked as a contract attorney in the areas 
of personal injury law and civil rights law 
before joining the OAAP staff in 2014. Her 
counseling experience includes crisis inter-

vention; working with victims of sexual assault; drug, alcohol, 
and substance use counseling; mental health counseling; and 
helping domestic violence survivors and their children. Ms. 
Hazilla was raised by a family member in recovery. 

 
Mike Long is a graduate of Hastings 
College of Law, San Francisco, Cali-
fornia ( JD 1983) and Portland State  
University (MSW 1991). He was in private 
legal practice in Portland between 1985 and 
1990. Mr. Long worked in alcohol and drug 
residential treatment from 1990 to 1991 
and as a therapist and crisis counselor from 

1991 to 1993 before joining the OAAP staff in 1994. He is 
a Certified Employee Assistance Professional (CEAP) and a 
coauthor of Lawyers at Midlife: Laying the Groundwork for the 
Road Ahead (Decision Books, Seattle: 2008).

Douglas S. Querin is a graduate of the 
University of Oregon (JD 1971) and 
George Fox University (MA in Coun-
seling 2006).  He was in the private 
practice of law in Portland for over 
25 years, working as a trial lawyer in 
state and federal courts throughout the 
Pacific Northwest. In recovery since 
2002, Mr. Querin joined the OAAP 

staff in 2006. He is a Licensed Professional Counselor 
(LPC) and a Certified Alcohol and Drug Counselor   
(CADC I). Mr. Querin is the 2008 and 2013 recipient of the 
Oregon Counseling Association Distinguished Service Award.

503-226-1057
1-800-321-OAAP (6227)

www.oaap.org

THE OAAP OFFERS HELP FOR…

• Problem alcohol, drug, and/or 
substance use

• Recovery support
• Burnout and stress management
• Career transition and satisfaction
• Depression, anxiety, and other    

mental health issues
• Compulsive disorders including 

 gambling, sex, and Internet  
 addiction

• Procrastination
• Relationship issues
• Retirement planning
• Time management

To speak with an attorney counselor or 
for more information:

520 SW Yamhill
Suite 1050

Portland, Oregon 97204198




